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Knox, J.~—TI fully concur both in the reasons and in the con-

1899
R clusions arrived at by the learned Chief Justice, and have nothing
EpwARD ] .
Casroy further to add.
a, . Ll .l . - 1
L. H. Braigr, J.~I also entirely conenr in the conclusions arrivec

Casron.  gf by the learned Chief Justice and in the reasoning on which
those conclusions are based. I have only one addition to make.
It is that, in my opinion, the judgment of a Bench of this Court
confirming the decree for nullity of marriage is an anthority on
the question of law whether for the validity of such a confirming
order a delay of six months iz necessary. The Bench which
implicitly decided that the six months’ delay imposed in cases of
dissolution of murringe was not nesessary in cases of nullity was
a Bench similarly constituted to the present, and of co-ordinate
anthority ; and, if not by strict law, by the comity of the Couarts,
the law in such a decision onght to be taken as authoritative unsil
declared to be erroneous by a Full Bench of the Court. 4 for-
tiori it was not open to an inferior Court to question the decision
of any Bench of this Court. It is impossible to draw the infer-
ence which appears to be suggested by the District Judge that
the matter was not considered and decided by the Bench of this
Court which confirmed the decree of nullity. It was necessary
as a foundation for the order which it made that it should have
adjudicated on that question and decided that the six monthg’
delny was not in that case imposed by the law. Therefore on
authority as well as on the reasoning seb forth in detail iu the
learned Chief Justice’s judgment I would make the same answer
to this reference.

1900 RBefore Sir Arthur Strachey, Enight, Clicf Justice, Mr. Justice Knox, Mr,
April 3. Justice Blair, Mr. Jusiice Banerji, Mr. Justice Burkitt and Mr. Jus-
e tice Aikman.
BISHESHUR DIAL Anp ANOTHER (PLAINTIRFS) ». RAM SARUP
(DETENDANT). ™

det No. IV of 1882 (Transfer of Property det), Section 82—Mortgage—
Purchase by mortgagee at aunetion of poriion of the morigaged property

—EBffect of such purchase in reducing the mortgage debt.
Wken o mortgagee buys at auction the equity of redemption in a part of
the mortgaged property, such purclhase has, in the absonee of fraud, the offect

*Second Appenl No. 221 of 1897 from a decree of Maulvi Muhammad
Siraj-ud-din, Subordinate Judge of Agra, dated the 22nd December, 1896, revers-
ing a decree of Maulvi Muhammad Fids Husain, Munsif of Agra, dated the 30th
of Jnne, 1896,
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of discliarging and extinguishing thet portion of the morigage debt which was
chnrgeable on the property purchased by him, that is to say, a portion of the
debt which bears the same ratio to the whole amount of the debt as the value
of the property purchased bears to the value of the whole of the property com-
prised in the mortgage, Lakimidas Ramdas v.Jemnadas Shankar Lal (1}
followed. -¥Nand Kuvskhore v. Raja Hariraj Singk (2), and Sumera Kuar v.
Bragwant Singhk (8), and Chunna Lal v. Anandi Lal (1), considered, Maha-
bir Pershad Singh v. Macnaghten (5). Nawab Azmat Ali Khan v. Jawahir
Séngh (6), and Mahtab Singh v. Misri Lal (7), referred to,

Tue facts of the case are as follows:—Balak Ram, the ances-
tor of the defendants, made a simple mortgage for Rs. 1,000 in
favour of Jai Gopal, the plaintiffs’ ancestor, on November 3rd,
1885. In 1893 the property mortgaged was advertis:d for sale
in execution of a decree of one Kunj Behari and another. As the
amount of the decree of Kunj Behari was only Rs. 1,155-1-9, only
balf of the property was sold by auction and it was purchased,
on November 21st, 1893, by the plaintiffs for Rs. 1,500, At the
time of the auction sale an application was made to notify the
amount of the mortgage-money. The plaintiffs, alleging that
as they had purchased only half of the property, one-half only of
the mortgage-debt had been discharged, brought o suit against the
defendants claiming that the remaining half of the property in
the hands of the defendants was liable for the other half of the
mortgage-debt, together with interest, aud asking that that amount
might be awarded to them and in default of payment sale of that
half of the properfy which remained with the defendants. The
défendants objected that, the plaintiifs baving purchased half of
the property, the whole hypothecation debt shonld be charged
against that half.

The first Court decreed the claim for a2 moiety of the princi-
pal and dismissed the claim for interest. The lower appellate
Court allowed the appeal of the defendants, dismissing the suit
ot the plaintiffs on the ground that the property purchased by
them was worth, approximately, Rs. 3,000, and that as they had
purchased it for Rs. 1,500 only it must be taken that they
purchased it for Rs. 1,500 plus Rs. 1,000, the mortgage-money

1) (1896) I L. R., 22 Bom., 304 (4) (1896) 1. L. R., 10 AlL, 196.
%z% 518973 I L. R., 20 AlL, 23. (5) (1889) I. L. R, 16 Calc, 632,
(3) Weekly Notes, 1885, p 1, (6) 11870) 13 Moo., [. A, 4CL,
(7) N.-W. P, H. C. Reyp., 1867, p. 88
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due {0 them, snd which mortgage was duly proclaimed af the time
of tho sale of Lalf the property.

Pandit Sender Lul, with whom swas Munshi Bam Prasad,
for the appellant.

Where several parcels of property are jointly mortgaged to
secure a mortgage-debt, in the absence of a contraet to the contaary
sach parcel is jointly and severally liable for the whole debt due to
the mortgagee. If ore of thess parccls is purchased by a person
other than the mortgagee, it may be sold in execution of the decree
obtained by the mortgrgee on his morigage, As between them-
selves each parcel 1s liable to contribute rateably to the debt
secrived by the mortgage (vide section 82 of Act IV of 1882). The
parcel purchased by the stranger from the mortgagor as between
it and other mortgaged parcels was liable fo contribute its quotaof
the mortgage-debt apportioned according to the valuation of each
of the mortgaged parcels and so was every other parcel mortgnged.

If the whole of the mortgaged debt was recovered by sale of
the parcel purchased by the stranger, the owner of this parcel
could claim contribution from the owners of the other parcels
for the sum recovered from it in excess of its proper quoia, under
gaction 82 of Aot IV of 1882

If the mortgagee himself purchased one of the parcels, as
owner of the parcel purchased, he is bound to pay to himself ths
quota of the wmortgage-debt for which the parcel in question is
lizble under the rale formulated in section 82 of Act TV of 1882,
In such cnse there is o confluence of the estates of the mortgagor
and the mortgagee in the same person, and to the extent of the
quota of the mortgage-debt, for which this property is liable,
the mortgage is extingnished, the balance of the mortgage-
debt being still recoverable by the mortgagee. The last para-
graph of section 60 of Act No. IV of 1882 is based on the
same principle.  Where the mortgagee himself purchases a part
of the mortgaged property, the remainder of the mortgaged
property might be redeemed ¢ on payment of a proportionate part
of the amount remaining due on a mortgage.” These proposi-
tions are supported by the following cases :— Nawab Aemat Als
Khan v. Jowaehir Singh (1), Maktab Singh v. Misri Lal (2),

(1) (1870) 13 §oo, 1. A, 404,  (2) NoW. P, 1, C. Rop., 1867, p. 88,
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Nesree v, Seth Roshan Lal (1), Sebha Seh v. Imdevject (2),
Nathoo Schoo v. Lalah Awmeer Chand (3), Gossyen Luclance
Nurain Poori v, Bicram Singh (4), Hirdy Norein v. Sycd
Allzoollak (B), Bisheshar Singh v. Lailk Singlh (6), Lalliwidas
Rawmdas v. Jomnadas Shankar Lol (7), Flint v. Howard (8).

The Honorable Mr. Justice Aikman referred to Muharajah
Kishen Pertab Schee Bahddoor v. Lalla Nund Coomar Singh
Peurray (9), Sheonath Doss v. Janki Prosad Singh (16). These
cazes support the appellant’s contention. A mortgagee purchas-
ing a part of the mortgaged property at a public auction with the
leave of the Court is exactly in the same position as o stranger
purchaser.

The rule laid down in Swmers Kuar v. Bhagwsat Singh
(11) is based on no principle. On this role the Hubility of each
parcel of the property would depend :— (¢ ) upon who the pur-
chaser is at the public auction, whether he is the mortgagee him-
self or a stranger; (5) upon the fluctuations of the market at the
sale of each parcel of the mortgaged property.

In the case, say of a mortgage of ten parcels of property, the
amount for which the last parcel is liable to the mortgagee,
swould fluctuate with the prices fetched by each of the nine other
parcels and npon the purchaser of the parcel being the mort-
gagee or a stranger. The frne rule is the one on which the last
paragraph of section 60 and section 82 of Aect IV of 1382 are
based. |

The principle upon which the ruling of the majority in the
Full Bench in Nand Kishore v. Bujo Hariray Singh (12) is
hased also supports my case.

The reason for the rule I contend for is thus explained in
N.-W. P. H. C. Rep., 1873, at p. 150 :—

# The reason of this is obvicus. The whole estate as to oune
“portion of the property has merged in the morigagee, and the
“ mortgagor, if compelled to redeem by payment of the whole debt,
“would bave to sue the mortgagee for coniribution afterwards

(1) N..W. P. H. C, Rep,, 1870, p- 4. (7) (1898) 1. L. R., 22 Bom,, 30L
(2) N-W. P. H. C. Rep., 1873, p. 148.  (8) L. R., 1893, Ch. D., Vol IT, p. 54.

(3) (1875) 15, B. L. It., 308. (9) (1676) 25 W. ., 388
{4y (1879) 4, C. L. R., 294. {10} (1888) L L. R, 16 Cal,, 132,
(5) (1878) L, L. R, 4 Cal., 72. . (11) Weekly Notes, 1895, p. 1.

{6) (1883) I. L. I, 5 AlL, 257, (12} (1897) 1 L. R., 20 AlL, 23,
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“and thus by two suits between the same parvties aftain the
“yposult which, under the Iaw as above interpreted, is now attained
“Dy one suit.”

Pandit Hadan HMolan Huloviye for the respondent.

Bawgrdi, J~This appeal has arvisen in a suit brought under
sootion 83 of Act No. IV of 1832 for sale upon 2 mortgage, dated
the 3rd of November, 1833, A molety of the mortgaged proparty
was sold by auction on 2ist of Novewmber, 1383, in excoution of
asimple decree for money held by other creditors of the mortgagor,
and was purchased by the mortgagee subject to the sbove mort-
gage. The plaintiffs, who represant the morigogee, seek in this
suit to bring to sale the othsr molety of the mortgaged property
for recovery of u moiety of the amount due upon the mortgage,
The Court of first instance wade a decres in favour of the plain-
tifl's tov one-half of the principal amount of the mortgage and
dismizssed the claim for interest.  Upon the appoal of the defend-
ant, who represenis the original moxtgagor, the lower appellate
Cours dismissed the suit. The Counrt found that the warket valne
of the moiety of the mortgaged property purchased by the mors-
gagee, if sold as uainenmbered propuriy, was Ra. 8,000 ; that the
price paid for it by the mortgagee was Rs. 1,500, and that the
difference between those 4wo sums was equal to the amount due
upon the mortgage. The Court held that the pnrchase by the
mort‘gagee had thus the effect of fully discharging the mortgage,
and that the plaintiffs’ clnim was not thevefore maintainable. The
correctuess of this eonclusion hag been challenged in this second
appeal, and it is contended that the purchase of a moiety of the
mortgaged property by the mortgagee extingunished the mortgage
debt to the extent of one-half only, and not in its entirety.

The view of the Court below is supported by the ruling in
Swiners Kuwawr vo Bhagwant Singh (1). Having regard to that
ruling and eertain observations contained in the judgments of my
brother Blair and myself in the Full Bench case of Nand
Kishore v. Raja Harivaj Singh (2), this case has been referred
to a Full Bench,

In some of the earlier cascs decided by this Court, it was held
that the mere fuct of the mortgagee buying a part of the mortgaged

(1) Weekly Nobes, 1895, p. 1. (3) (1897) L L. B., 20 All, 23
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property subject to his mortguge hnd the effect of totally extin-
guishing the mortgage.” This view was dissented from in the
Full Bench ruling refereed to above, and it was held that such a
purchaze ““has not necessarily the effvet of fully discharging the
worigage.”  To what extent the mortysge should be held to have
bean discharged by the purchasze was nob decided in that enge.
That question, however, arises in this appeal, and is the only gues-
tion to he determined by the Full Bench,

It is urged on behalf of the appellants that the prive paid by
the mortgagee for the portion of the mortgaged proporty purcliased
Ly him is not, in the absence of fraud, a material factor in

determining the extent of the mortgage debt which is extinguizhed
by the purchase, and that in each cage the amount by which the
mortgage debt is reduced, i3 that portion of it for which the
property purchias:d was propartionately liable.  After careful
consideration 1 am of opinien that this contention is valid,
When several parcels of property are mortgaged {o secure one
debt, every parcel is liable to the mortgagee for the whole amount
of the debt; but as betwesn themselves cach parcel is liable, fu the
abzence of a contract to the contrary, to contribute to the debt in
the proportion which its value bears to the value of the whole
property comprized in the mortgage. - This is the rule enunciated
in section S2 of the Transfor of Property Act, 1882, The pri-
mary liability on cach of several properties included in a mort-
gage being thus a proportionate share of the mortgnge debt, every
person who purchases one of those properides incurs a linbility to
to thai extent,  There can be no doubt that if' persons other than
the morigagee purchase different parcels of the mortgaged pro-
perty, their liability, inier se, is, as stated above, proportionate
to the relative value of the property purchazed by each of them,
and it is immaterial what price was paid for it. Ifany such
purchaser has to discharge the whole of the mortgage debt, he
is entitled to ¢laim contribution from the owners of the remainder
of the mortgaged property, and this right subsists even if the price
of the parcel purchased by him was grossly inadequate, and the
difference between that price and the actual market value of the
property wus in excess, not only of the amount of the propor-
tionate liability of the property, but also of the whole amount
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290 THE INDIAN LAW REPORTS, [vor. xxim

of the morigage debt. For instance, if three purcels of property,
cach of tho wvalue of Rs. 500, are mortgaged to sccure a debt of
Re. 800, each parcel is liable for Rs. 100. If one of them be pur-
chased at anction for Rs. 50 and the purchaser be compelled to
discharge the mortgzage, he would be cntitled to claim from the
mortgagor or purshasers of the other two parcels Rs. 200, the
amount for which those parcels were liable, although he himsclf
benefited immeasely by his purchase. The above is no doubt an
extreme case, but it is not one which is wholly inconccivable. In
such a case the price paid by the purchaser is never taken into
account, and it has never been held that any cquities exist as
between him and the mortgagor or the purchasers of the remain-
der of the morigaged property. Upon this point thers is no
controversy.

Does the case become different if the purchaser of a part of
the mortgaged property be the mortgagee himself ? When he
buys a portion of that property, the rights of the mortgagee and
the mortgagor, as regards the portion purchased, become vested
in the same person, and the resnlt is that a part of the mortgage
debt is wiped out by reason of this fusion of interests, and Jthe
balance only is recoverable from the remainder of the mortgaged
property. It isin consequence of this confluence of interests and
the discharge of a portion of the mortgage debt, that upon the
mortgsgee purchasing a part of the property, the integrity of the
mortgage is broken up, and the mortgagee is not allowed to
recover the whola amount of the debt from the remainder of the
property. As has heen already stated, each parcel of the mort-
gaged property is liable for the debt rateably to its value. There-
fore when the rights of the mortgagee and the mortgagor become
vested in the same person, only so much of the debt can be held
to have been discharged as was proportionate to the value of the
property in respect of which the confluence of rights takes place.
There appears to be no difference in this respect between the
case of a purchase by a stranger and that of a purchase by the
mortgagee. When the mortgagee buys at auction the equity of
redemption in a part of the mortgaged property, all that the
mortgagor or other person interested in the remainder of the
mortgaged property can claim is, that he should not be placed in
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a worse position than that in which he would have been had the
purchase becn made by sn outeider ; that is to say, that the pro~
perty in his hands should not be rendered liable for a larger
amount than the sum with which it would have been chargeable
in the case of a purchase by a stranger. In the latter case, if the
mortgagor or other owner were compelled to discharge the whole
of the debt he would bo entitled to contribution from the pur-
chaser rateably to the value of the property purchased by hins.
In the case of a purchase by the mortgagee thers appears to De
no reazon why the morigagor or his representative should be
allowed anything beyond a right to have his lability reduced
to the same extent as in the ease of & purchase by an outsider, and
this seemss to be the only equity to which he is entitled. It has
been Leld by the Privy Council in Malabiv Pershad Singh v.
Mucnaghten (1), that a mortgagee who buys the mortgaged pro-
perty at auction with the loave of the Court is not o trustee for
the mortgagor, and is in the same position as any independent
purchaser, As against the mortgagee, therefore, no higher equity
exists in this respect in favour of the mortgagor than that which
exists against any other purchaser. These considerations were
overlooked in the case of Sumera v.» Bhagwant (2), and in my
judgments in Chunna Lol v. Aaandi Lal {3), and Nund Kishore
v. Raju Hariraj Singh (4). When the mortgagee buys at
anction the eqnity of redemption in a part of the mortgaged pro-
perty for a grossly inadequate value, it no doubt appears at first
gight that an injory bas been done to the mortgagor, and that the
mortgugee has taken advantage of his position. That was the
case in Sumera v. Bhagwant (2). But where no fraud has besn
perpefrated and ne undue advantage has been taken by the mort-
gagee, and he has purchaged the equity of redemption in good
faith, like any other independent purchaser, there is obviously no
reason for placing him in a worse position than any other purchaser.

In Nawab dsmat Ali Khan v. Jewahir Singh (53, where
the mortgagee had purchaged a, part of the mortgaged pro-
perty, their Lordships of the Privy Council observed that the
proportion of the debt chargeable on each village ought to vary

(1) (1889) 1. L. R., 18 Calc,, 08%. (8) (1826) L. L R, 19 All, 196G,

(2) Weekly Notes, 1895, p. 1. (1) (1897) L L. R., 20 All, 23.
(5) (1870) 13 Moo, L A., 404,
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according to the actual value of the village, and the plaintiff
in that case was allowed to redesm the village Hosseinpore pur-
chased by him upon payment of the proportion of the mort-
gage debt thus chargeable on his village., The actual value paid
by the mortgagee for the villages purchased by him was not
taken into account.

In Muhtab Singh v. Misri Lol (1), this Court held in a case
similar to the cage ocited above that ench purchaser, including the
mortgagee, had ¢ Dbought subject to o proportionate shave of the
“ hurden,” and that the plaintiif was entitled to redeem the village
purchased by him on payment of such portion of the mortgage
debt “ as is proportionate to the relative value of the mortgaged
“ properties.”

The case which most resembles the present is that of LZakhmi-
dus Ramdas v. Jamnadas Shankar Lal (2). In that case three
properties were mortgaged to the plaintiff for R« 90. In execn-
tion of a simple desree for money the equity of redemption in
one of those properties, namely, a house, was sold by auction snd

' pnruhzised by the plaintiff-mortgagee for Rs. 2-2. He sold it to

one Francis for Rs. 100, and subsequently brought his suit to
recover Rs. 90, the whole of his mortgage money, by sale of the
two remaining properties. The suit was dismissed by the Court
of first instance, on the ground that the plaintiff had realized
Rs. 100 by the sale of the proparty purchased by him, and that
therefore nothing was due.  Farran, C. J., held ¢ that the plain-
« 1iff, when he purchascd the equity of redemption in the house,
“ purchased it subjeet to its due proportion of the mortgage debt.
« That portion of the mortgage debt thus ceased to exist, and the
“plaintiff’s right as mortgagee to recover the money secured by
“ his morgtage was reduced to that extent. What proportion of
¢« the mortgage debt was thus wiped out depends upon the pro-
¢ portion of the value of the house to the value of the rest of the
“mortgaged properties.”” This is an instructive case, and shows
that the price paid by the mortgagee is not to be taken into
account in determining the extent of the mortgage debt discharged
by the purchase made by the mortgagee. Upon further consider~
ation, I am of opinion that the rule 1aid down by the Bombay
(1) N, P, H. C. Rep., 1867, p. 88, (2) (1806) L L. R, 22 Bom., 304
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High Court 1s the true rule, and that when the mortgagee buys
at ouetion the cquity of vedemption in a part of the mortgaged
propetty, such purchase has, in the absence ¢f fraud, the cffcct
of discharging and cxtinguishing that portion of the mortgage-
debt which was chargeable on the property purchased by him,
that is to say, a portion of the debt which bears the same ratio
to the whole amount of the debt that the value of the property
purchased bears to the value of the whole of the property conx-
prised in the morigage, It is not necessary to say in this case
whether the same result will ensue if the purchase by the mort-
gagee is made ander s private contract with the mortgagor- and
unotb at auction.

The learned vakil for the respondent referved to the rulings
in Gokuldas v. Puran Mal (1), snd Havt v. Tara Prosanna
(2), and section 90 of the Indian Trusts Act, The first case has
no hearing upon the question before us, and, having regard to the
decision of the Privy Couancil in Mahabir Pershad Singh v.
Mucnaghten (3), the argument Dased on the other ruling and un
section 90 cannot prevail

As the mortgugee in this case purchased a moiety of the mort-
gaged property, the mortgage debt became extinet to the extent of
a moicty only, and the plaintiffs wWere entitled to recover the
otlier moicty by the sale of the remainder of the mortgaged
property. The Court of first instance granted them a dezree for a
half of the principal mortgage amount,  The plaintiffs submitted
to that decree and did not appeal. They are not therefore
entitled to a decree for a larger amount than that decreed to
them by the first Court. The result is thut I would allow this
appeal with costs, set aside the decree of the Court below with
costs, and restore the deeree of the Court of first instanee.

" Brracmry, C. J.—I concur in the judgment of my brother
Bauerji.

Kxox, J.~I also concur,

Braigr, J—1I also concur.

Burxrrr, J.—I am of the same opinion.

ArmemAN, J.—I also concur in the judgment of my brother

Banerii. Appeal decreed.

(1) (1884) I, L. R., 10 Cale., 1035. () (1885) L Ta R, 11 Cale,s 718
(3) (1880) L L. R., 16 Cale,, 682,
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