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1930 question, therefore, of the discharge or otherwise of the respond-

~—— ent’s mortgage is not a question which could be determined

Nizi?w in thic suit. This is sufficient for the disposal of the appeal, and

Cnowxs 1t is not necessary to decide whether or not, as a matter of faet,

Lan. the amount of the respondent’s mortgage has been fully satisfied.
I coneur in the order proposed by the learned Chief Justice.

- Appeal dismissed.

000 FULL BENCH.

March
1 and 2.

_ Before 8ir Arthur Strackey, Kaight, Chicf Justice, Ar. Justice Baner,ji

and Mr. Justice dikman.

MATHURA SINGIH (PraAINTIre} o, BHAWANI SINGH AXD oTHERS

(DEFENDANTS)

Act No. XV of 1877 (Indian Limitation dct}, section 14— Limitalion—
“other cause of a like naiure” to defect of jurisdiction—ZLrrorin
procedure.

In cases in which section 14 of the Iudian Limitation :Act, 1877, is pleaded
a5 protecting the plaintiff from the bar of limitation, if there was an inability
in the Court to entertain the former suit produced by any cause not connected
in any way with want of good faith or due diligence in the plaintiff, that
cause is of like nature to defect of jurisdiction within the meaning of sectiou
14 It is not necessary that the cause which prevented the former Court from
entertaining the suit should be & cause which was independent of and beyond
the control of the plaintift,

Henee where the inability of the Court to eutertain the former suit arose
from misjoinder of plaintifis and canses of astion, aud there was on the
plaintiff’s part in the former suit ne want of good faith or due diligence, the
plaintiff was held entitled to the benofit of the time during which he was prose-
cuting the former suit, that is, from the time when the plaint in that suit was
filed untjl the time when it was returned to the plaintiffs for amendment.—
Chunder Madlub Chuckerbuity v. Ram Koomar Chowdry (1), Brij Molkan
Das v. Mannuy Bibi (2), Deo Prosed Sing v. Pertad Koiree (3), Biskamblur
Haldar v. Bonomali Haldar (4), Rem Subkag Das v. Gobind Prasad (5},
Jema v Akmad Ali Khan (8), Mullick EKefait Hossein v, Sheo Pershad
8ingk (7), Bai Jamna v. Bai Ichhe (8), Narasimma v. Muticyan (9), Tirtha

* First Appeal No. 166 of 1898, from a decree of Maulvi Syed Zain-ul-
abdin, Subordinste Judge of Ghazipur, dated the 30th March 1898.

(1 (J%%a) B. L. R, Sup. Vol, 533; 6  (5) (1880) L L. R., 2 All, 622.

.R, C. R., 184. (6) (1890) I. L. R., 12 All, 207.
(2) (1897) L L. R, 19 All, 348. (%) (1896) T. L. R., 23 Cale., 821.
(3) (1883) I. L. R., 10 Calc., 86. (8) (1886) L L. R., 10 Bom,, (04,

{4) (1899) L. L. R., 26 Cale., 414. (9) - (1850) I. L. R., 13 Mad., 431
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Semi v. Seshagiri Pui (1), Suldaras Neyrdu v. Yegewe Panivlu (2),
Tenkits Nayak v. Murugappa Chetty (3), and Aszen v. Pathumma (£)

1900

yeferred to.

TaE suit ont of which this appeal has arizen was originally
brought by three plaintiffy, Tilakdhari, Mathura Singh and Chotu
Singh, for contribution on the basis of a registered agreement,
dated the 19th March, 1887. The sunit was filed on the 14th
BMarch, 1893. On the 21st December, 1893, the suit was dismissed
for misjoinder of partics and causes of action; but on appeal to
the High Court the cage was remanded to the Lower Court with
directions to return the plaint for amendment. The Liower Court
returned the plaint for amendment on the 19th of September,
1896, The suit was then continued by Tilakdhari, the names
of the other plaintiff's being struck out. On the 232d September,
1896, the other two plaintiffs, Mathura Singh and Chkotu Singh,
filed separate suits. DMathura Singl's suit was dismissed as
barred by limitation, and ke appealed to the High Court, urging
that the whole period from the 14th March, 1883, to the 23rd, or,
at least the 19th September, 1896, ought to be excluded in his
favour from the computation of the period of limitation,

Munshi Gobind Prasad, for the appellant, drew attention to
the alterntion of the wording of the sections bearing wupon this
point in the various Limitation Acts which had been passed by

the Indian Legislature. In Act No. X1V of 1859, section 14,

the words were “from defect of jurisdiction orother cause shall
have been unable to decide upon it.” Section 15 of Act No. IX of
1871, read “ from defect of jurisdiction or other cause of 2 like
nature is unable to try it,”” while section 14 of the present Limita-
tion Act (X'V of 1877), reads *is unable to entertain it.” From
these changes it is to be inferred that the Legislature intended to
give a plaintiff relief where somec cause, such as defect of juris-
dietion, prevented the court in limine from considering the case
on its nrerits,

Where there was no want of good faith on the part of a plaing-
iff and it was not shown that he had not been prosecuting his suit
with due diligence, the authorities showed that the cause of a like
nature to defect of jurisdiction need not necessarily be a cause

(1) (1893) T. L. R, 17 Mad., 390, {3) (1896) 1. 1. R., 20 Mad., 48.
£2) (1805) L L. R., 19 Mad., 90. (4) (1897) L. L., 22 Mad, 404,
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wholly independent of the plaintiff. The following authorities
were cited :— Chunder Madhub Chuckerbuity v. Ram Koomanr
Chowdry (1), Ram Subhag Das v. Gobind Prasad (2), Deo
Prosad Sing v. Pertab Kairvee (3), Jema v. Ahmad Ali Khan,
(4), Narasimma v. Muttayan (8), Tirtha Sami v. Seshagiri
Pai (8), Putali Hehiti v. Tuljo (7), Bai Jammna v. Bai Ichha
(8), Subbaraw Nayuduw v. Yagana Pantulu (9), Venkiti Nuyalk
v. Muragappa Chetti (10), Assan v. Pathumma (11), Mullick
Refait Hossein v. Sheo Pershad Simgh (12), Bishambhur
Haldar v. Bonomali Haldar (13), Brij Mohan Das v. Manny
Bibi (14) and Salima Bibi v. Sheikh Muhammad (15).

Mr, 8. Sinke, for the respondents, argued that the plaintiff
in the present case had not been acting with due diligence or in
good faith. As showing the absence of good faith he referred
to the fact that the plainiiff, at a very early stage in the pro-
ceedings, had notice that the plea of misjoinder had been raised ;
and also that he need not have waited until the plaint was returned.
The suit was not prosecuted with due diligence. In addition to
the rulings which had been referred to on behalf of the appellants,
counsel for the respondents also referred to Luchmun Pershad
v. Nunhoo Pershad (16), Rajendro Kishore Singh v. Bulaky
Malton (17) and Krishnaji Lakshman v. Vithal Ravji Renge
(18).

StracuEEY, C. J.~The only question in this case which hag
been referred to the Full Bench is whether the suit is barred by
limitation, or whether it is protected from being barred by the
provisions of section 14 of the Indian Limitation Aet, 1877,
The suit was a suit for contribution based on a registered agree-
ment executed on the 19th March 1887. The plaintiff snes,
alleging that he and the defendants were liable under a decree
heid by the Maharaja of Dumraon, that certain zamindari property

(10) (1896) I L. R., 20 Mad., 48.

) (1866) B.L R, Sup Vol, 553:
7. 84, (11) (1897) I L. R., 22 Mad., 494,

. vy

(2) (1880) L1.R, 2A11 692,
(8) (1883) I. L. R., 10 Calec., 86.
{4) (1890) I L. R, 12 AlL, 207,

(6) (1890) I. L. R. 13 Mad., 431.
(6) (1893) I. L. R., 17 Mad., £99.
(7) (1879) 1. L. R, 8 Bom,, 223.
(8) (1886) L I. R., 10 Bom., 604.
(9) (1895) I L, R, 19 Maa,, 90.

(19} (1896) I, L. R., 28 Calc, 821,
(13} (1899) I. L. R, 26 Cale., 414,
(14) (1897) 1. L. R, 18 All, 348.
(15) (1893) 1. L. R., 18 All,, 131,
(16) (1872) 17 W. R., C. R., 266.
(17) (1881) L L. R., 7 Calc., 367.
(18) (1887) L L. R., 12 Bom., 625.
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of his was sold in excess of his liability under the decree, and that

1900
under the agreement he is entitled to recover that excess from the Mivmona
other executants, that is, the defendants. The suit was Instituted SINGEH
on the 23rd September 1896. It is admittedly barred by limita- BaAwANT

tion unless the plaintiff is entitled to exclude the time during — S¥e=
which he was prosecuting a former snit. The Court below has  Strachey,
held that he is not entitled to exclude that time, and has therefore G- 7
dismissed the suit. From that decision the plaintiff’ has appealed
to this Court, and he relies on the first paragraph of section 14,
which is as follows:—“In computing the period of limitatinn
presoribed for any suit, the time during which the plaintiff has
been prosecuting with due diligence another civil proceeding,
whether in a Court of first instance or in a Court of appeal, against
the defendant, shall be excluded, where the proceeding is founded
upon the same canse of action, and is prosecuted in good faith
in a Court which from defect of jurisdiction, or other canse
of a like nature, is unable to emtertain it.” The plaintiff seeks
to exclude from the period of limitation the time occupied by
a suit which he brought together with two other plaintiffs,
That suit was brought on the 14th March 1898, It was a suit
founded on the same agreement, for the same relief, and against
the same defendanis, as the present suit. Each of the plaintiffs
claimed contribution as here, alleging that his property had been
gold to an extent in exces: of his liability under the Maharaja’s
decree. That suit was dismissed by the Court of first instance on
the ground of misjoinder of plaintiffs and causes of action. On ap-
peal by the plaintiffs this Court, on the 2nd June 1896, held that
the first Court was right as regards misjoinder, as the plaintiffs
were in all respects separate : their respective properties which had
been sold in execution were separately held, and had been separ-
ately sold; and under the agreement the sales gave to each a
separate cause of action. But this Court held that the first
Court, instead of dismissing the suit, onght, under section 53 of
the Code of Civil Procedure, to have returned the plaint for
smendment by striking out the names of all the plaintiffs except
one, who should be allowed to continue the suit alone. . Accord-
irgly this Court remanded the case under section 562 with a
direction to the first Court to return the plaint for amendment in
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the manner stated. The caze was therefore returned to the first
Court, and on the 14th September 1896, the plaintiffs applied
to that Court to make certain ameadments in the plaint, or in the
alternative to return the plaint, as directed by the High Court,
for amendment in the manner which the High Court had suggested,
On the 19th September 1896 the Court ordered that the plaint
should be returned for amendment within five days, and thereupon
the names of the present plaintiff and oneof his co-plaintiffs
were struck out from the plaint, and that suit was continued
by the plaintiff Tilakdhari, alone. On the 23¢d September
1896 the present suit was filed. If sestion 14 of the Limitation
Act is applicable, I think that the plaintiff must be held to have
been prosecuting the former suit within the meaning of that sec-
tion from the date of its institution, the 14th March 1893, until
the 19th September 1896, when the Court returned the plaint for
amendment, and enabled him to be struck out of that suit, and so
to file the prasent. In that view, if the section is applicable, this
suit would be within time by one day. The question is whetler
section 14 applies. Up to a certain point I think that there iy
no difficulty. I think that there is no reason to doubt that the
plaintiff prosecuted the former suit with due diligenze and in
good faith., It has been attempted to show want of due diligence
and good faith, but the attempt has, I think failed, and I need
say no more as to that. In the next place, I think that the pre-
sent suit is undoubtedly founded, so far as the present plaintiff is
concerned, on the same cause of action as the former suit. Ia
the third place, T think that by reason of the misjoinder in the for-
mer suit the Court was “unable to entertain” that suit, by which
I mean was unable to consider the questions involved in that suit.
It was unable to entertain it by reason of sections 26, 81 and 45
of the Code of Civil Procedure, which show that plaintiffs cannot
Jjoin in respect of distinet causes of action against the same defen-
dants, In sach a case either the plaint must be rejected, if not
amended so as to remove the defect (and here from the nature of
the case no amendment could have remedied the defect, so ag to
make that suit maintainable by all the then plaintiffs), or else the
suit must be dismissed. In any event the Court could not have
deali with that suit upon the merits, In the fourth place, it



vOL. XXIL] ALLAHABAD SERIES. 253

ennnot be said that the Cowrt was unable to enfertain the former
suit from defect of juvisdiction. But the question is—vwas the Court
unable to entertain the suit from ‘ other cause ofa like natore” to
defect of jurisdiction? Before dealing with tlese words it is
necessary to bear in mind the essential object of section 14 and
the principle which underlies it, The principle is, broadly speak-
ing, the protection against the bar of limitation of a man hon-
estly doing his best to get his case tried on the merits, but failing
through the Court being unable to give him such a trial. That
is the principle; and I think it is clearly applicsble, not only to
cases in which a man brings his suit in the wrong Court, that is,
a Court having no jurisdiction to entertain it, but also where he
brings his suit in the right Court, but is nevertheless prevented
from getting atrial on the merits by something, which, though not
a defect of jurisdiction, is analogous to that defect. Now the
corresponding words in section 14 of the Limitation Act of 1859
were ©or other cause.” In section 15 of the Limitation Aect of
1871 the words were first introduced in their present form “or
other cause of a like nature.” I think it is quite clear that in
making this change the Legislature was adopting the view of the
majority of the Full Bench of the Calentta High Court in
Chunder Madhub Chuckerbutty v. Ram Coomar - Chowdry (1).
The majority of the Court held thal the words © other canse ” in
the Act of 1859 must be construed as meaning “other cause of 3
like nature” Their judgmenis give instances of what, in their
opinicn, would not be causes of like nature to defect of jurisdiction,
For example, in the case before them they held that those
words. would unot apply where the plaintiff had been non-suited
on account of his neglect to state in his plaint the boundaries of
the land which he elaimed. Other instances which they gave were
the failure of a plaintiff to appear or to produce his witnesses
on the day fixed for the hearing, and his failure in a suit for
damages for a wrongful act to specify the act of which he com-
plained. Sir Barnes Peacock and Mr. Justice Trevor held in effect
that “other cause of a like nature” meant a-cause not including
sny neglect on the part of the plaintiff either in stating his case or
in other respects. Again, they say that it means a cause “ not
(1) (1866) B. L. R., Sup. Vol, 558; 6 W. R., . R, 184.
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counected with the plaintifi’s own negligence.,” It is important
to sse why they adopt that meaning. Their reason is, that in the
case of any cause which included any neglect on the plaintiff’s
part, he could not be s2id to have prosecuted the suit bond fide and
with due diligence a8 required by the earlier words of the section.
They do not, that is, enter into an inquiry as to what causes are of
a like nature to defect of jurisdiction in the abstract and apart
from section 14=—an inquiry which would be difficult and perhaps
impossible, and which would probably invelve the laying down of
propositions of dangerous generality. They seek fora test of
likeness to defects of jurisdiction within the four cormers of the
section itself, supplied by its own words, and having reference to
its requirements. Mr. Justice Jackson, who agreed with Sir
Barnes Peacock and Mr. Justice Trevor, used less guarded lan-
guage. He said :— It appears to me that the inability of the
Court must be either from unavoidable circumstances over which
no one has any control, or something incidental to the Court itself
and quite unconnected with the acts of the parfies.” I think that
an earlier passage in the same judgment shows thuat thisis too
sweeping. As Mr. Justice Jackson himself points ent, a plain-
tiff’s going to the wrong Court can hardly be described as an
unavoidable cause over which no onc has any control, or as quite
unconnected with the acts of the parties. Still earlier in his
judgment he says that it must be shown that the Court was
unable to decide the case “from some cause quite unconnected
with the default or negligence of the plaintiff.” Now although
he there adds the word “default” to ths “negligence” spoken of
by Sir Barnes Peacock, he goeson to give the same reason as the
Chief Justice, Hesays :—To hold otherwise would be incon-
sistent with the usejof the words bond fide and with due diligence.”
1 think therefore that by the word «default”’ also he must have
meant some act of the plaintiff inconsistent with bond fides or
with due diligence. The result may, I think, be stated as fol-
lows :—First, if the Court’s inability to entertain the suit results
from any canse connected with any want of good faith or due.
diligence on the plaintiff’s part, that cause is not of 2 like nature
to defect of jurisdiction. Secondly, if the Court’s inability to
entertain the suit results from a cause quite unconnected with any
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want of good faith or due diligence on the plaintiff®s paxt, that
canse is of a like nature to defect of jurisdiction, Theve is a third
proposition which, I think, is established by loter cases, namely,
that, given good faith and due diligenee, a cause is not prevented
from being of like nature to defect of jurisdiction merely becausc
it was in the plaintiff’s own power ie avoid, or resulted from his
own act or from a bond fide mistake of law or procedure, I
think that is the result of the decision of the Full Bench in Brij
Mohan Das v. Mannww Bibt (1), and of the Caleuita High Court
Deo Prosad Stngh v. Pertab Kaivee (2), and the cbscrvations of
the Division DBench in Bishambhur Haldar v. Bonomali
Haldar (3). As pointed out in the first of the Calcutta cases
just mentioned, the test cannot be whether the cause was one within
the plaintiff’s own power to avoid, because it is equally in the
plaintiff’s own power to avoid suing in a Court which for defect
of jurisdiction is unable to enfertain the suit. Two decisions of
this Court have been discussed in the argument, The first is the
case of Ram Subhag Das v. Gobind Prasad (4). There the
former suit had failed by reason of misjoinder of plaintiffs and
causes of action.  In the second suit this Court held that the defect.
in the former snit was not a cause of like nature to defect of jaris-
diction, apparently beecause it was “a defect for which the plaintiff
must be held responsible.” If that means a defeet which the
plaintiff conld have avoided, I think that this proposition is too
wide for the reasons given in the passage to which I have just
referrcd in the judgment in Deo Prosad Sing v. Pertad Kairee.
Not a word is sald as {o whether the plaintiff in the former
suit acted without good faith or due diligence. The next case in
this Court, Jema v. Ahinad Ali Khan (5), is, I thinlk, clearly
distinguishable. There the former suit was dismissed on the
ground that the debt sued for was due, not to the plaintiff alone,
but to the plaintiff and a partner who had not joined in the suit.
The judgment expressly says it was not merely a case of proce-
dure ; it was a case of a plaintiff coming into Court and failing
to prove a canse of action iu himself against the defendant, and

{1) {(1897) I. L. 1., 19 All., 348. (3)-(1899) I, L. R., 26 Cale., 414, at
pp. 416, 417,
(2) (1883) L L. BR., 10 Calc., 86. 4) (1880) I.L, R, 2 All, 622,

(
(5) (1890) I: L R., 12-4ll, 207
36
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thus failing to establish the defendant’s liability to him, the plain.
tiff in the suit,” Clearly the failure of the plaintiff to prove hiy
eatise of action and to cstablish the defendant’s liability does
not, in the first place, make the Court “unable to eniertain the
suit,” because the suit is entertained and dismiszed ; and in the
second place, is in no sense analogous to defect of jurisdiction in
the Court. The dissent which the judgment in that ease expresses
from the decision in Deo Prosad Sing v. Pertab Kaives and its
approval of the decision in Eam Sublag Das v. Gobind Prasad
must, I think, be regarded as obifer. I shall only refer briefly to
the principal cases decided by the othor High Courts which were
cited to us. I agree with the decision in Deo Prosad Sing v.
Pertab Kairee (1), which was a case of misjoinder of eauses of
action. In the case of Mullick Kefait Hossein v. Sheo Pershad
Singl (2), the abortive suit was instituted on distinct causes of
aciion against difforent cets of defendants severally, and it wasg
held that the inability of the Court to entertain that suit was due
to a cauce of like nature to defect of jurisdiction. It is cnrious
that the judgment does mot in any way comsider whether the
former suit was prosecuted in good faith and with dne diligence,
but it may be assumed that the Court fonnd on those questions in
the plaintiff’s favour. The only Bombay case that seems to be in
point is Bai Jamnae v. Bat Ichha (3), where it was held that,
assuming the Court to have been within the meaning of section 14
unable to enterfain the former suit, the cause was not of a like
nature to defeet of jurisdiction, as it was the plaintiff’s own laches
in not producing a registered certificate. That is substentially fo
the sama effect as the view of Sir Barnes Peacock and Mr.
Justice Trevor in the early Full Bench case in the Calcutta High
Court. - The view taken of the section by the Madras High Court
appears to have fluctnated. In Narasimma v. Muttayan (4),
the Court agreed with the decision in Deo Prosad Sing v. Pertab
Kairee, but gave no reasons. In Tirtha Sami v. Seshagiri Pai
(8), the Court disagreed with Deo Prosad Sing v. Periab Kairee,
but gave no reasons. In Subbaraw Nayudu v. Yagana Pantuly
(6), the former suit had failed by reason of the plaintiff having

(1) (1883) 1. L. R., 10 Calec., 86. (4) (1890) I. L. R., 13 Mad., 451.
(2) (1898) I. L. R., 23 Calc., 821. (5) (1893) I. L. K., 17 Mad., 239.

(8) (188G) 1. L. It., 10 Bom., (04 (6) (1895) L. L. R., 19 Mad., 90.
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aeted in accordance with a rule mada by the High Court which,
by the time the suit came to be decided, was discovercd to be
wltye wives.  In {he snbsequent suit it was held that the plaintiff
was entitled to the DLenefit of the section because there had been
no default, negligence or want of bond fides on his part, snd the
judgment of Mr. Justice Jackson in the early Caleutia Full Beuch
vase was relied on. In Vewldti Nayak v. Murugappo Chelti
(1), the Full Bench made what appears to me to he a rather stavt«
Jing extension of the principle Iaid down in the preceding case.
They applied it to a ease where the former suit had been dismissed
because the plaintiff had joined certain matters without the leave
required by section 44 of the Code. They do not consider how it
came about that the plaintiff did not obtain, and apparently did
not even apply for, the leave which the Court was perfectly com-
petenl to have given under section 44, They do not inquire
whether in that respect or otherwise in the former suit the plain-
tiff had acted with good faith or due diligence. That case seems
to me to hove given section 14 of the Limitation Act a danger-
ously wide extension. The last Madras cave is Assan v. Pe-
thummo (2), a ease, like the present, of misjoinder of plaintiffs and
causes of action. The Court followed the previous Full Bench
deeision, as to which the judgment forcibly observes:—“‘\Vhen
the provision thus applies to a proceeding which becomes abortive
owing to an unanthorized joinder of matters, the joinder whereofl
tha Court on applization of the parvties could have anthorized,
how can it consistently lie held that the provision does not apply
to a proceeding which fails on account of a misjoinder that the
Court could not sanction and which is prohibited by the law
absolutely 27 ISlsewhere in their judgment, no doubt, the Court
held that good faith and due diligence on the plaintifl’s part were
proved.

I think that the result of the anthoritics taken as a whole,
and the view which I take of the true principle, may bhe fairly
summarized by sayiong that if there was an ivability in the Court
to entertain the former suit produced by any cause not connectixl
in any way with want of good fhith or due diligence in the plain~
tiff, that cause is of like nature to defect of jurisdiction within

(1) (1806) I L. R., 20 Mad., 48. (2) (1897) L L. R, 22 Mad., 494,
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the meaning of soction 14 of the Act. 1 think that this view of
the words “other cause of a like natare 7 corresponds most closely
with the object of the Liegislature in enacting the sectio 1 as stated
by me in the earlier part of thisjudgment. Now, applying this
principle to the present cuse, the inability of the Court to entertain
the former suit arose from misjoinder of plaintiffs and causes of
action. There was on the plainfiff’s part in that former suit no
want of good faith or due diligence. That being so, it is imma-
terial that the plaintiff in framing that suit made a bond fide
mistake of procedure. I think that in the present suit he is
entitled nnder section 14 to the exclusion of the whole of the
period from the 14th March 1893 to the 19th September 1896, that
congequently the present suit was within time, and that the Court
below was wrong in dismissing it as barred by limitation. That
is the answer I would give to this reference to the I'ull Bench,
Barnrgy, J.—My answer to the reference is the same as that of
the learned Chief Justice. The question which we have to deter-
mine is whether the period of the pendency of the former suit
should, under section 14 of the Limitation Act, be excluded in
computing the period of limitation for the present suit. If that
section applies, it is beyond question that the whole period from
the commencement of the first snit to its termination including
the period which intervened Dbetween the date of decision
by the first Court and that of the institution of an appeal
to this Couxt, should be excluded. The ruling of the ¥ull Bench
in Ajoodhya Pershad v. Bisheshur Sahai (1), is conclusive
on this point. Now does section 14 apply to this case? Two
essential conditions for the application of that section ave that
the first suit has been prosecuted with due diligence and that it has
been prosecuted in good faith. Where negligence, or inaction,
or bad faith is established against the plaintiff, he cannot avail
himself of the bonefit of the section, The mere faot of diligence
end good faith on the part of the plaintiff being proved will not,
however, make the section applicable unless the further condition
is fulfilled that the Court in which the first suit was proseented
was unable to catertain it by reason of defect of jurisdiction or
other cause of a like nature. However diligent the plaintiff

(1) N.-W. P, H. C. Rep., 1874, p. 141
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may have been, and whatever may have been the amount of good
faith with which he prosccuted the first euit, the cause which led
to the failure of the firat suit must have been a cause of the nature
mentioned above and must have preveniel the Court from enter-
taining the suit, that is, ns the learned Chief Justice has remarked,
from considering the questions involved in the suit. A cause
like the absence of a right of action in the plaintiff will not make
section 14 applicable.  That was the canse in Jema v, Ahmad Ald
Khan (1). The ruling in that case therefore is not an authority
against the appellant, thongh it mnst be admitted that there
are expressions of apinion im the judgment in that case which
are undoubtedly against him. In the present case no question
of want of jurisdiction arises. The reason which prevented
the Court from entertaining the first suit guw the present
plaintiff was a misjoinder of plaintiffs and causes of action.
Is such a misjoinder a cause of a like nature to defect of
jurisdiction within the meaning of section 14? This question
was answered in the negative in the ruling of this Court in
Ram Subhag Das v. Golvad Prasad (2), and that case is a
direct authority against the plaintiff-appellant. The Calcutta

Court, however, has beld the contrary view in Deo Prosud.

Sing v. Pertab Kairee (3), and in Mullick Kefait Hossein
v. Sheo Pershad Singh (4), and so has the Madras High
Court in the recent case of Assun v. Pathumma (5). That
case is on all fours with the present case. The rulings of the
Madras High Court are, as pointed out by the learned Chief
Justice, not consistent ; but the tendency of that Court in recent
cases has been in favoyy of the view taken in the case last men-
tioned. T agree with the rulings mentioned above, and am unable
to concur with the view taken by this Conrt in Ram Subhag
Das v. Qobind Prasad. The reason assigned by the learned
Judges who decided that ease for holding a migjoinder of causes
of action not to be a cause of a similar nature to defect of juris-
diction is that it is a defect for - which the plaintiff must e held
responsible, But, as pointed out in Deo Prosad Sing v. Pertab
Kuirce, the plaintiff is equally responsible for filing a suit in the

(1) (1890) T. T E., 12 AlL, 207. (3) (1883) I. T R., 10 Calc., 86.
(2) (1880) L. L. R., 2 AlL, 622. (%) (1896) L L. R., 23-Calec., 82L.
(5) (1897) L. L. R, 22 Mad., 494.
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wrong Court. Thc test therefore which was applied by this
Court in the ease of Rum Subhay Das v. Gobind Prasad is not
the truc test. It seews to me that section 14 applies where the
plaintiff has acted in good faith and wiih due diligence, but
where he has made some bond fide mistake of law, procedure or
fact, which has precluded the Court {rom considering the issucs
involved in the case, either by reason of absence of jurisdiction,
ot by reason of rules of procedure preseribed in. the Code of Civil
Procedure, or some other cause of a similar nature; the inability,
however, of the Court to consider the case must not be due to
wilful neglect or default on the part of the evplaintiff. I :do noj
think it is easy to lay down a hard-and-funt rule or to enumerate
all the easuses which chould be regarded as of a like nature to ab-
sence of jurisdiction, but I am clearly of opinion that a eause like
the one which precluded the Court from hearing the former suit
of the plaintiff is a cause which comes within the purview of
section 14 of the Indian Limitation Act.

The learned counscl for the respondents attempted to establish
that in the present instance the plaiutiff did not act wih due
diligence or in good faith. Asshowing the absonce of good fuith
he referred to the fact that in the smit which the plaintiff joiutly
with Tilakdhari Singh and Chhotu Singh bronght in the Shahabad
Court a plea of misjoinder was raised. DBut it appears from the
judgment in that case that the defendant’s plea was to the effect
thut there wasa non-joinder of plaintiffs, and that the Couri was
of opinion that there was a mi-joinder of defendants. It cannot
therefore be said that when the former suit was instituted in the
Court below, the plaintiffs in that suit were mot acting in good fuith
when they joinily filed their plaint. There was clearly no want
of diligence on the part of the plaintiff, inasmuch as he was not
in a position to bring a new suit until the plaint in the former suit

- was returned to the plaintiffs for amendment. For the above

reasons I hold that the plaintiff’s claim is not barred by limi-
tation,

AMmMAN, J—I also am of opinion that on the facts a3
set forth by the learned Chiof Justice the plaintiff in this
case is cutitled to the benefit of section 14 of the Indian
Limitation Act, 1877, and that his suit is not beyond time.
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It is clear that the Legislatare did not intend to limit the privi-
lege given by that section to cases in which the civil proceeding
has been instituted in a wrong Court. Had this been its inten-
tion, the worda “or other canse of a like nature” would not have
been found in the section. To what cases do the words just
guoted refer? The question is not free from difficulty, but after
careful consideration I am of opinion that the infention of the
Legislatnre was that, given good faith and due diligence on ilie
part of the plaintiff, he was not to suffer from any boud fide mis-
take in procedure which would have the same effe:t ns if he had
gone to the wrong Court, that is, which would Lave had the effect
of preventing the Court in limine from approaching the consi-
deration of the case on its merits, I think the Liegislatuve endea-
voured to make this intention clear by the alterution which it
made when enacting Act No. XV of 1377. In the concluding
words of the first paragraph of the section in the proceding Act,
No. IX of 1871, the words were “a Cowrt which is unable to try
it.” In the prezent Act for the word “try” the Legislature has
substituted the word “ entertain.” Ashas been pointed out in
the cage of Deo Prosad Sing v. Pertab Keiree (1), the respon-
sibility of the plaintiff for the mistake which led to the earlier
suit being thrown out is no true criterion as to whether section 14
is applicable. It is unnecessary for me to refer to the cases which
have been cited in the judgment of the learned Chief Justice and
my brother Banerji. I concur in the answer proposed to be
given io the reference.

Oun the appeal going back to the Bench which made the refer-
ence the following order was passed :—- |

Stracury, C. J., and BANERTY, J.—The result of the judg-
ment of the Full Bench isthat the decree of the Court below
dismissing the suit as barred by limitation must be set aside and
the case remanded to that Court for disposal on the merits under
section 562 of the Code. In dealing with the agreement of the
19th March 1887, the Court will have regard to our judgment in
First Appeal No. 165 of 1898, which was delivered on the 20th of
Tebruary last. The appellant will have his cosls of this appesl.

Appeal decreed and couse remanded.
(1) (1883) 1. L. R, 10 Cale,, 8C.

Do
Drawawt
SINGU,



