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conferring on the mortgagee a collateral advantage is enforceable, 
provided that it is not objectionable on the ground of unfairness 
or unreasonableness. The covenant in the mortgage-deed which 
is iu question in this case does n.ot affect the right of the mort­
gagor to redeem the mortgaged property upon payment of the 
amount due upon the mortgage. It no doubt confers a collateral 
advantage upon the mortgagee, but the mortgagee cannot be 
deprived of that advantage unlesa, as haa been stated above, the 
covenant can be repudiated on the ground of its being oppressive 
or unfair. The question whether the covenant in this case is 
objectionable on the ground last mentioned, was not considered 
in the Court below, and it is a question which that Court may 
have to consider when the case goes back to it, but I agree in 
holding that the said covenant does not fetter the mortgagor’s 
right of redemption, and is not open to objection on that ground. 
I agree in the order proposed by the learned Chief Justice.

Appeal decreed and accuse remanded.
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JSefore Sir Arthur Straohey, Chief Justice, and M r Justice Sanerj-i.
SHEO NABAIJf (PiAijfTiPF) V. C irn ifM  LAL a s d  oxhJirs 

(Dspbnpants).*
Civil T^oceiure Code, sectio>% M i-^Bxecution o f deorea—Repre$6nfativa o f  

partg to the su it—‘Second inortgetgo& talcing es mortgage dxirinff the 
pendency o f a su it on the fir s t mortgage.
Seld , tliat a second mortgagee wto takes liis mortgage during tlxe 

pendency of a suit on tha lirst mortgage is a repxeseubativo of the mortgagor 
witMa the meaning of sectiou 2^4 of tlie Code of Civil Procedure, M aiho  
Das V.  Mmmji FataJc (i) referred to.

T h e  suit out of which this appeal arose was a suit for sale 
on’ a mortgage of the 5th June, IStiS. The mortgage sued upon 
was executed pending a suit by the respondents on an earlier 
mortgage over the same property taken by the respondents in 
1882. The respondents in that suit obtained a decree for sale 
on the 30th September, 1885. In his plaint in the present suit 
the plaintiff stated that the respondents “ are impleaded as defend­
ants on account of their decree of the 30th September, 1885̂
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* First Appeal No. 160 of 1898, from a decree ofMa«lvi Syed Sira^-ud-din, 
S'ubovdin.ate Judge of Agra, dated tlie 29th March 18S8.

(1) (1894) I. L. B., 18 All., 28S.
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1900 and that the entire amount of the said decree was satisfied

Sheo
■without anything remaining duê  kit nevertheless they say their 

Nabain debt is still due; the plaintiff therefore is willing to pay the 
Chttnni portion of their demand found in the Court’s opinion to be still

LAii, remaining due.” The respondents in their written statement
denied that the amount due to them had been fully satisfied, and 
contended that according to a correct account Rs. 29,000 odd was 
still due to them under their decree, and that the claim was barred 
by section 244 of the Code of Civil Procedure. On this ques­
tion the Court of first instance framed two issues. Issue 10 was 

whether the whole money due to the defendants 2 and 7 has 
been satisfied, or a sum of Rs 29,534 is still due ? ” Issue 13 
was “ whether the suit as against these defendants is barred by 
section 244 of the Code?” On these points the Court below held 
that in fact the whole a m o u n t  due under the decree bad been paid, 
but that the plea which the plaintiff raised as to such payment and 
as to the incorrectness of the defendants  ̂ accounts was barred by 
section 244. The Court accordingly made the plaintiff’s decree 
subject to his paying to these two defendants the amount of their 
decree. The plaintiff thereupon appealed to the High Court.

Munshi Ram Prasad and Pandit h^oti Lai, for the appellant.
Bftbu Jogindro Nath ChaudhH and Pandit Sundar Lai, for 

the respondents.
S t r a o h e t , C. J.—The only question in this appeal is whether 

the Court below has rightly made the plaintiff's decree condi­
tional on the payment by him to the respondents of the amount 
due under their decree of the 30th Ssptember, 1885. The plaint­
iff sued on a mortgage of the 5th June, 18S5. The respondents 
were prior mortgagees under a mortgage of 1882. At the tijne 
when the mortgage to the plaintiff was executed a suit on the 
respondents’ mortgage was pending. The respondents obtained 
a decree on their prior mortgage on the SOfch September, 1885. 
In paragraph 8 of the plaint in the present suit for sale the plaint­
iff states that the respondents are impleaded as defendants on 
account of their decree of the 30th September, 1885, and that 
the entire amount of the said decree was satisfied without any­
thing remaining due, but nevertheless they say their debt is still 
due; the plaintiff therefore is willing to pay the portion of their



demaud found in the Court’s opinion to be still remaining due.” jqoq
Tlie respondents in their written statement denied that the she^
amount due to them had been fully satisfied, and contended that N a b a ik

according to a correct account E,s. 29,000 odd was still due to eHUNar
them under their decree, and that the claim was barred by section 
244 of the Code of Civil Procedure. The issues framed by the 
Court below as between the plaintiff and the respondents were 
issues 10 and 13. Issue 10 was “ whether the whole money due to 
the defendants 2 and 7 has been satisfied, or a sum of Ks. 29,534 
is still due ? Issue 13 was “ whether the suit as against these 
defendants is barred by section 244 of the Code ? On these 
points the Court below held that in fact the whole amount due 
under the decree had been paid, but that the plea which the
plaintiff raised as to such payment and as to the incorrectness of
the defendants’ accounts was barred by section 244. The Court 
accordingly made the plaintiff’s decree subject to his paying to 
these two defendants the amount of their decree.

Now whether this view is correct depends on, first, whether 
the plaintiff was a representative of a party to the decree of the- 
30th September, 1885, within the meaning of section 244; andj, 
secondly, whether he is attempting to raise in this suit any ques­
tion which under section 244 can only be determined by order 
of the Court executing that decree and must not be raised by 
separate suit.

As to the first of these questions, the plaintiff took his mort­
gage of the 5th June, 1885, during the pendency of the suit in 
which the decree of the BOth September was passed. He there­
fore took it subject to the decree, and the decree was binding 
on'him so far as the property comprised in his mortgage was 
concerned. In the case of Madho Das v. Mamji Fatah (1), 
an opinion was expressed that a purchaser pendente lite from a 
defendant mortgagor should be treated as a representative of the 
defendant in execution of decree within the meaning of section 
244, the reason being that such a purchaser is bound by the 
decree and should therefore be allowed to make any objection in 
the execution department which the parties to the decree or any 
oae else bound by it would be competent to make, And it does 

(1) (1894) I. L. B ., 16 All., 286.
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1900 seem reasonable that no distinction shoiild be made so far as the 
■“ competency to make objeotions in eseoution is concerned bet’vpeen
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JfAEAtK one person who is bound by the decree and another. A purchaser
CHFrai from the defendant mortgagor pendente lite is just as much

bound by the decree as a purchaser from the jud gment-debtor 
after the decree, and I can see no reason why he should be in an 
inferior position so far as section 21:4 is concerned. I f  that is a 
correct view as regards a purchaser pendente lite in a suit on a 
mortgage, I think that it must be eq[ually true of a mortgagee 
■who takes a mortgage during the pendency of such a suit. The 
remarks in the case of Madho Das v. Ramji Patah, to which I 
have referred, were no doubt made obiter. The decree against 
the judgment-debtgr was a simple money decree, creating no charge 
on specific property, to which of course different considerations 
apply. I  think, however, that the observations are sound and 
reasonable, and that a mortgagee taking pendente lite, like the 
present plaintiff, ought to be regarded as a representative of the 
mortgagor defendant in the sense that, being bound by the decree 
afterwards passed, he is competent, under section 244 of the Code, 
to raise in the execution of that decree any of the questions men­
tioned in that section.

The only remaining question is whether such a point is raised 
in the present suit and ought to have been raised before the 
Court executing the decree of the 30th September, 1885- The 
question raised—and the only question raised in the present suit 
.—is whether that decree has been fully satisfied or not. I f  it has 
been fully satisfied, then admittedly the present respondents 
cannot stand in the plaintiff’s way. I f  it has not been fully 
satisfied, then the plaintiff could only get a decree in the present 
suit conditional on his payment of whatever is due under that 
decree. Under cl. (c) of section 244,-̂ that question being one of 
the discharge or satisfaction of the decree, could only have been 
determined by order of the Court executing the decree, and 
therefore could not be determined by a separate suit. Proceed­
ings in execution of that decree were taken from time to time# 
and the present plaintiff could then have raised precisely the 
contentions which he raises now as to the manner in which under 
the decrees the proceeds of the property sold should have been



appropiiated. I do not say that the plaintiff cannot even now 190 0

raise these contentions before the Court executiog the decree.
We do not now decide any question as to whether that decree Naeaik
has or has not been satisfied. AIL that we decide is that the Chfnni
plaintiff cannot, in the present suit, raise the contention of its
being satisfied, and of the incorrectness of the defendants’ account
which he has sought to raise. The result is that the decision of
the Court below was right as regards these respondents, and that
the appeal of the plaintiff as regards them must be dismissed
with costs. We extend the time for payment of the sum of
Es. 29,534 until the 9ch August of this year.

BakerJi, J.—I also would dismiss the appeal. The question 
raised between the parties to this appeal was whether or not the 
amount of the decree obtained by the respondents on the 30th 
September, 1885, on their prior mortgage of the 26th ApriJ, 1882, 
has been discharged. A further question arises whether the above 
question can be determined in this suit by reason of the provi­
sions of section 244 of the Code of Civil Procedure. The appli­
cation of that section depends on, first, whether the appellant is 
a representative of a party to the suit within the meaning of that 
section; and, secondly, whether the question now raised is one of 
the questions which can be determined by a Court executing the 
decree under section 244. That the question raised in this snit 
is a question on which the application for execution of the 
respondents can be opposed admits of no doubt. The appellant 
alleges that if a proper account be taken of payments made in 
respect of the decree of the SOth September, 1885, in accordance 
with the terms of that decree nothing is due upon the decree.
That is clearly a question relating to the discharge or satisfaction 
of the decree, and can-be determined under section 244 of the 
Codej provided that the appellant fulfils the condition of being a 
representative of a party within the meaning of that section. I  
agree in holding that being a transferee pendente Lite, and being 
thus a person who is bound by the decree, he must be deemed to 
be the representative of the judgment-debtor to the decree, namely, 
the mortgagor. This was the view held in the ease of Moidho 
Das v. Mamji Patah (1), and to that view I  still adhere. The 

(1 ) (1894.) I. L. s., 16 All., 280.
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question, there fore, of the discharge or otherwise of tlie resijond- 
cat’s mortgage is not a question wbicli oould be determined 
in this suit. This is sufficient for tlie disposal of the appeal, and 
it is not uecessaiy to decide whether or not, as a matter of fact, 
the amount of the respondent’s mortgage has been fully satisfied. 
I concur in the order proposed by the learned Chief Justice.

A i^ im tl d ism issex l.
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Before S-ir ArtJiur Slrac-J/ei/, K night, Chief JusUce, Mr. Justies Banerji 
and M r. Justice Ailcman.

MATHUrwA SINGH (PiA iK U iP?) v. BH AW AN I SINGH a:sd  o t h e e s  
(Defexdants).'**'

A ct Mo. X V  o f  187/ (Indian Lim itation A c t) ,  section 14i~Lim itaiion— 
other came o f a like nature” to defect o f  jurisd iction—E rror in  

procedure.
In cases iu which sectiou I-i of the ludian Lim itation Act, 1S77, is pleaded 

as pi'&tecting the plalntig from the bar of limitation, if  tliei’e was an inability  
in the Court to entertain the former suit produced by any cause not connected 
iu  any way with want of good faith or due diligence in the plaintiff, that 
cause is of lihe nature to defect of jurisdiction within the meaning of section 
1-4. It ia not necessary that the cause which prevented the former Court from 
entertaining tlie suit should be a eaiise which was independent of and beyond 
the control of the plaintiff.

Hence where the inability of the Court to entertain the former suit arose 
from misjoinder of plaintiffs and causes of action, and thex-e was on fcĥ  
plaintiff's part in the former salt no want of good faith or due diligence, the  
plaintiff was held entitled to the benefit of the time during which he was prose­
cuting the former suit, that is, from the time when the plaint in that suit was 
filed until the time when it was returned t-o the plaintiffs for amendment.— 
Chionder Ma,dhuh Ohx!>cherh%iHt/ v. JRam Koomar Chowdry (1), B r ij  Mohan 
Das V. S ih i  (2), Deo Frosad Sing v. Fertah Kcsiree (3), BisliamhJmr
jSaldar y. Bonomali Scddar  (-i), Ram Sahhag Das v. Qobind Frasad (5), 
Jema v Ahmad AH Khan (6), MiillicTc K efa it Sosseiii y. Bheo Fershad 
8ingh (7), Bai Janina v. Bai Ichlia (8), Narasimma v. Mttitatfcm  (9), Tirtha

* First Appeal No. 166 of 1S98, from a decree o f ' Maulvi Syed Zain-til-
abdin, Subordinate Judg.e of Ghazipur, dated the 30th March 1898.
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