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Before S ir A riln ir Slraoliey, KnigJit, Chief Justice, and M>\ Justic&
JSanepji.

BliMAL JATI (Pi.AXNTirp) V EIIIANJA KUAR AifD oth ee ,s  
(Dbi-bn’i>ants).*

Mortgage—Qovenani f o r  j)re-em.pUon o f mortgaged fi^o^eriy  in f a v u r  o f\  
onorigagee — Collateral advantage— Coveaani fe tte r in g  redemi>iioti—Act 
Ho, If~  o f 18S2 (Transfer o f  P roperty ActJ, a. GO.
A provision in a mortgage which lias the effect of preventing I'edemption,. 

of the mortgaged property on paymuut of priitcipalj interest and costs, in accord- 
aiieo witli the terais of the mortgagoj is a void provision which carinf»t. 
enforced; but a covenant conferring' on the mortgagee a coUateral advantage is. 
enforeeahloi providud that it  is not objectionable on tho ground o-f unfairness 
or tmreasonablenesfi.

Held, that a aovonant giving tho mortgagee a right of pre-emption iii; 
respect of tho mortgaged property at a price tixed by reference to another share 
!u the same vilhige, was, primd facie, a good covenant and enforceabU'. by the 
mortgagee. Biggs v. Moddiiiott (1), Saniley v. W ilde  (2) aud Orby v. 
T rigg  (3) referred to.

The facts of this case are as follows. Madho SnraH Singb atidi 
Bislian Sarau Singh mortgaged to the plaintiff, Gosbiiiu Bin̂ al 
Jati, a 9 auna S pie sliare of maiiza Bam pur. In the mortgage 
deed it "wus recited that the mortgagors had previously sold to the- 
mortgagee a 4 anna share in the same village at a certaiu specified 
price ; and the mortgagors, after setting forth the terms of the.- 
mortgage, proceeded.to covenant that “ if we, the executants, stand 
in need of making an absolute transfer of the mortgaged share, 
we shall transfer it absolutely to the said Goshain at the same rate 
of sale consideration at which we have sold the 4 auna share, and 
if we transfer it to any other person such transfer made by m 
shall be deemed invalid and wrong as against the conditions sel 
forth in this instrument.” IsFotwithstauding the above covenant, 
the mortgagors sold tho share in question by a deed of sale dated 
the 17th July 1897 to Bam Nandan Pnnde and other.?. The 
mortgagee accordingly sued upon the said covenant, alleging thafe 
it gave him a right of pre-emption over the mortgaged property.
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Judge of Azamgarh> dated the 9th Pehniary 189S.
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The Court (Subordinate Judge of Azamgarli) found (1) that the iqqq
covenant relied on did not give to the mortgagee any right of bimkt.
pre-emption, (2) that the covenant was void for uncertainty 
within the meaning of section 29 of the Indian Contract Act, Bieajtja
1872, and (3) that the covenant was also void for want of con­
sideration under section 25 of the same Act. The Court accord­
ingly dismissed the suit. The plaintiff thereupon appealed to 
the High Court.

Munshi Gohind Prasad, for the appellant.
Mr. A. H. C, Kamilton, Pandit Sundar Lai, and Munshi 

Sarihans Sahai, for the respondents.
St k a c h e y , O . J.—This is a suit by the  mortgagee under a 

mortgage for fifteen years, executed on the 12th November 1889, 
to enforce against the mortgagor and his -vendee of the roort- 
gaged property, a covenant for pre-emption, alleged to be con­
tained in the mortgage-deed. Certain lessees from the mortgagor 
were also made defendants. The Court below has dismissed the 
suit upon two grounds—first, that the covenant in question 
does not give any right of pre-emption to the mortgagee and is 
unenforceable at law, because, in the opinion of the Court, it is 
void for uncertainty ; secondly, that the covenant was without 
consideration. Against this decision the plaintiff has appealed 
to this Court.

Now the deed of mortgage recites that the mortgagors have 
already sold to the mortgagee a 4-anna share in the village of 
Bampur. The mortgage is a mortgage of another 9 annas 3 pie 
share in the same village. The covenant in question is as fol­
lows :—^ Îf we the executants stand in need of making an abso­
lute transfer of the mortgaged share, we shall transfer it abso­
lutely to the said Goshain at the same rate of saie-consideration 
at which we have sold the 4 annas share; and if  we transfer it 
to any other person, suoh transfer made by tis shall be deemed 
invalid and wrong, as against the conditions set forth in this 
instrument.” Although the word pre-emption" is not used, 
and although it is not expressly stated that before transferring to  
any other person the property must be offered to the mortgagee 
at the price specified, I  think there cannot be any doubt that that 
is the substantial meaning of the covenant. It cannot possibly
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1900 mean that if the property -were offered to the plaintiff at that price
 ̂ and were refused by him, the mortffaffor could not transfer it to

B im a x   ̂ . T
Jati any other person. I f  that view is correct, then the covenant

B ib a n j a  means that the plaintiff is to have an option of purchase at the
Ktjas. price specified, and that any transfer to a third person, ■without

first offering it to the plaintiff, is to be deemed invalid as against 
him. That is pre-emption and nothing else, and the Court was 
wrong in holding that the covenant was not one for pre-emption. 
I think also that the Court is wrong in holding that the agree­
ment was void for uncertainty. It has, I think, a perfectly defi­
nite meaning, and that is the meaning which I have just stated. 
I think also that the Court was wrong in holding that the agree­
ment was without consideration. There is one single and entire 
consideration for the mortgage-deed. The consideration for the 
mortgage, and for ail the mortgagor’s covenants, is the loan,—the 
advance made by the mortgagee. It follows that both the preli­
minary grounds upon which the Court below dismissed the suit, 
are wrong.

The defendant, however, seeks to uphold the decision upon 
two other grounds. The first is, that the stipulation of the coven­
ant was for a collateral advantage to the mortgagee, and was 
therefore void according to ttie English authorities relating to the 
principle that a mortgagee is not entitled to the benefit of any 
stipulation contained in the instrument of mortgage for any col­
lateral advantage, or to anything more than the security for pay­
ment of his principal, interest and costs. The answer to that 
contention is first, that no such doctrine iiS to be found in the 
Transfer of Property Act, 1882, which in this country governs 
the relations of mortgagor and mortgagee; and, secondly, th t̂ 
the latest English authorities show that the rule about collateral 
advantage is no longer recognized in England in the sense and to 
the extent supposed in some of the earlier cases, and that pro­
vided two conditions are secured, a mortgagee may at the time of 
the advance and as a term of it stipulate for a collateral advan­
tage. The two conditions are, first, that the bargain is not an 
unconscionable bargain, and not the result of improper pressure, 
unfair dealing, or undue influence; secondly, that the right of 
redemption is not taken away or fettered. That is in substance



the effect of the two latest cases on the subject decided by the igoo
Court of Appeal, B'iggs v. HoddinoU (1) and Santley v. Wilde ‘ BrniiT" 
(2). ^

Now as to the first of these two conditions, the Court below b ib a Wja

has not considered whether the bargain here was unconscionable Kttab.
or oppressive. It has simply dismissed the suit upon the two 
other grounds which I  have mentioned. Whether a bargain is 
open to objection in reference to the first condition eanuot be 
decided upon m y  general rule, bat depends upon the evidence 
as to the particular circumstances of the bargain itself. But it is 
said that the stipulation here is void with reference to the second 
condition, that is to say, as a fetter or clog on the right of redemp­
tion. Now the condition about fettering the right of redemption 
only means that no bargain made at the time of a mortgage is valid, 
which prevents a mortgagor from redeeming upon payment of 
principal, interest and costa. As pointed out by Mr. Justice Shep­
hard, that is the effect of section 60 of the Transfer of Property 
Act, which provides for the right of redemption, but which ia 
not prefaced with, any such words as in the absence of a contract 
to the contrary.” But so long as the bargain places no obstacle 
in the way of tlie mortgagor getting back his property upon pay­
ment of the mortgage money, it is not open to objection as a 
fetter on the right of redemption. Then is this covenant for 
pre-emption open to objection on this ground ? It does not, it 
appears to me, in the least stand in the way of the mortgagor get­
ting back the property, if and when he pays the mortgage-mo nay.
There is no provision whatever requiring the mortgagor to 
transfer the property to the mortgagee if he does not wish to do so.
There is nothing which, assuming the mortgage-money to be paid, 
gives the mortgagee any further right or interest in the property.
In Fisher on Mortgages, 4th edition, section 1150, it is expressly 
stated that the Court will not object to a covenant in a mortgage 
for a right of pre-emption in the mortgagee ia case the estate 
be sold; though he is liable to be deprived of its benefit by 
oppressive or fraudulent conduct v. Trigg (3). The
only special feature here is, that the covenant for pre-emption

(1) 1899, 2 Ch., 307. (2) 1899, 2 Ch., 474.
(3) (1733) 9 Mod., 2.
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1900 includes a stipulation for the price which the mortgagee is to
" event of the sale being made to him. The price is to

ÂTr be caleulated with reference to the price for which the 4 annas
Bibawja share was previously sold. Does that particular feature in the
Stas. covenant bring it within the condition invalidating bargains as

fettering a right of redemption ? I  do not think it does. If  
that particular provision could be shown to be fraudulent or 
oppressive in the sense already stated, the matter would be 
different; but so far that has not been shown. I think therefore 
that as the suit has been wrongly dismissed upon a preliminary 
point, the appeal must be allowed, the decree of the Court below 
set aside, and the case remanded to that Court tinder section 562 
of the Code of Civil Procedure for disposal on the merits, with 
reference to the other issues in the case. The appellant will get 
his costs of this appeal. Other costs will abide the result.

B a n e r j i , J . — I  agree that the grounds upon which the Court 
below has dismissed the suit cannot be sustained. The covenant 
upon which the plaintiff relies is not a covenant which imposes 
an absolute bar upon the mortgagor’s right to transfer the mort­
gaged property to any person other than the mortgagee, but 
simply gives the mortgagee a preferential right to purchase the 
property at the price specified in the covenant, in the event of the 
mortgagor electing to sell the property. This, as pointed out by the 
learned Chief Justice, is nothing more than a covenant conferring 
on the mortgagee a right of pre-emption. It is not a covenant 
which is void for vagueness or uncertainty, nor is it a covenant 
without consideration. The amount advanced under the mort­
gage-dee d is the consideration for all the covenants contained in 
that deed. The learned advocate for the respondent seeks to 
support the decree of the Court below on the ground that the 
covenant in question is not legally enforceable, inasmuch as it 
fetters the right of redemption of the mortgagor. I am unable 
to accept this contention. The recent authorities in England, to 
which tho learned Chief Justice has referred, lay down this, that 
a provision in a mortgage which has the effect of preventing 
redemption of the mortgaged property on payment of principal, 
interest and costs, in accordance with the terms of the mortgage, 
is a void provision which cannot be enforced, but that a covenant
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conferring on the mortgagee a collateral advantage is enforceable, 
provided that it is not objectionable on the ground of unfairness 
or unreasonableness. The covenant in the mortgage-deed which 
is iu question in this case does n.ot affect the right of the mort­
gagor to redeem the mortgaged property upon payment of the 
amount due upon the mortgage. It no doubt confers a collateral 
advantage upon the mortgagee, but the mortgagee cannot be 
deprived of that advantage unlesa, as haa been stated above, the 
covenant can be repudiated on the ground of its being oppressive 
or unfair. The question whether the covenant in this case is 
objectionable on the ground last mentioned, was not considered 
in the Court below, and it is a question which that Court may 
have to consider when the case goes back to it, but I agree in 
holding that the said covenant does not fetter the mortgagor’s 
right of redemption, and is not open to objection on that ground. 
I agree in the order proposed by the learned Chief Justice.

Appeal decreed and accuse remanded.

1900

Bimai.
3&XX

w.
Bibastja
Kpab,

JSefore Sir Arthur Straohey, Chief Justice, and M r Justice Sanerj-i.
SHEO NABAIJf (PiAijfTiPF) V. C irn ifM  LAL a s d  oxhJirs 

(Dspbnpants).*
Civil T^oceiure Code, sectio>% M i-^Bxecution o f deorea—Repre$6nfativa o f  

partg to the su it—‘Second inortgetgo& talcing es mortgage dxirinff the 
pendency o f a su it on the fir s t mortgage.
Seld , tliat a second mortgagee wto takes liis mortgage during tlxe 

pendency of a suit on tha lirst mortgage is a repxeseubativo of the mortgagor 
witMa the meaning of sectiou 2^4 of tlie Code of Civil Procedure, M aiho  
Das V.  Mmmji FataJc (i) referred to.

T h e  suit out of which this appeal arose was a suit for sale 
on’ a mortgage of the 5th June, IStiS. The mortgage sued upon 
was executed pending a suit by the respondents on an earlier 
mortgage over the same property taken by the respondents in 
1882. The respondents in that suit obtained a decree for sale 
on the 30th September, 1885. In his plaint in the present suit 
the plaintiff stated that the respondents “ are impleaded as defend­
ants on account of their decree of the 30th September, 1885̂

1900 
Fehraarff 12.

* First Appeal No. 160 of 1898, from a decree ofMa«lvi Syed Sira^-ud-din, 
S'ubovdin.ate Judge of Agra, dated tlie 29th March 18S8.

(1) (1894) I. L. B., 18 All., 28S.


