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Fejore Siv drthur Strackey, Kuight, Clief Justice, end M. Justice 1843
Banerji. Norvember 14,
Ix THE MATTER OF THE PETITroN orF DURGA PRASADA T T
ioil Procedure Code, sertions 372, 582 —~dppeal—Devolution of tnferest
pending appeal—dArray of parties in appeal.

By virtue of the first portion of saction 582 of the Code of Civil Procedure,
wootion 872 of the Code applies to appeals in eases of assignment, creation or
devolation of any interest ponding the appeal otherwise than by death,
murringe or insolvency. In the matter of the petition of Sarat Chandre
Singh (1) followed. Rejarem Bhagwaf v. Jibai (2) and Remji Morarji v.
J. B Ellis (3) referred to. The Cullector of Muzaffarnayar vi Husaini
Begam () distinguished,

T was an application in a second appeal to substitute as
respondent a person who alleged that he had during the pendency
of the appeal puarchased the decree in dispute from the successful
plaintiff respondent. The facts of the case sufficiontly appear
from the order of the Chief Justice. :

Pandit Sundar Lal, for the applicant.

Babu Satish Clandar Banerji, for the dafendant appellant,

SrraceEY, C. J.—In this case an application is made that
the name of the applicant may De placed on the record of an
appeal pendiog in this Court in place of the original respondent.

The original respondent was the successful plaintiffin the suit.
-The applicant claims to be placed on the record as the assignes
of the decree from the original vespondent. It is not denied that
he is such an assignee, and that the assignment was effocted
shartly after the institution of the appeal.

The application is opposed by the avpellant on the ground
that this Court has not the power at the stage of appeal to
_substitute for the, original respondent the person who claims as
" agsionee of the decrec.  That objection is basad on certain obser-
vations made in a judgment of this Court in the Collectur of
Muzafarnagar v. Husaini Begam (4).

Now that judgment appears to me to be clearly distinguishable.
In the first place, it appears from the last paragraph of the
judgment that the observations which have been relied upon were
obiter, as the applization was dismissed solely on the ground that

* Application in Sesond Appzal No. 712 of 1898, dated November 146h, 1804,

(1) (1806) L L. R., 18 All,, 285. (3) (1895). 1. L. R, 20 Bow., 187,
(2) (188t} 1. L. R, 9 Bom., 151 (+) (1803} L L. K., 18 All, 86,
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the assignee, who was the only person apparenily interested in
maintuining or entitled to support ihe desree obtained by the
oviginal respondent, objected to being made a party. In the
second place, the ebservations relied on were expressly limited to
an expression of a doubt. In the third place (and this is the
mest important ground of distinction), the devolution of interest
there did not take place pending an appeal, but between the
passing of the decree in the Uourt below and the presenmtation of
the appeal to this Court. It is not necessary for us to express
any opinion one way or another as to whether, in a case of such
devolution, we should follow the ohservativng of the learned
Judges in that oase ; but it is clear that their reasoning, especially
in regard to the words * pending the suit ”” in section 372 of the
Code, had reference to the particular circumstances of that case,
and especially to the fact that the devolution of the interest took
place before any appeal was iastituted, and not while any suit ox
appeal was actually pending. On the other htnd, the decision of'
Mr, Justice Banerji in In the matter of the petition of Sarat
Chandra Singh (1), is precisely in point. I entirely agree with
the view expressed in thai case.

It may be, as was pointed out in the earlier of the two cases
Y have mentioned, that by reason of the concluding words of
gection 532 the word “suit” in Chapter XXI cou'd be held to
include an appeal in proceedings arising out of the death, marriage

-or insolvency of parties, and therefuie would not include an

appeal in such proceedings as section 372 contemplates, which do
not arise out of death, marriage or iusolvency. But that does not
make inapplicable to section 372 as well as to other parts of the
procedure of Courts of first instance the earlier gpart of section
582 ; so that although in sectioan 872 the word “suit” may not
include an appeal, the appellate Court nevertheless has in appeals
a8 nearly as may be the same power as a Court of first instance
has under section 372 in asuit. Any other view would, I think,
lead to obvious anomalies. Tao take the present case,~~the assignee
is given by section 232 a power, subject to the discretion of the
Court, to have the decree executed in the same manner and
subject to the same conditions as the original respondent, and it

(1) (1838) L. T, R,, 18 AllL., 285,
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seems improbable that the aseignee should huve an expresa power
of executing the decree and absolutely no power at all to defend
that decree when attacked in appeal. T think it was to avoid that
anomaly, among others, that the Legislature enacted the earlier

part of section 582, Other anomalies are pointed out by Mr.

Justice Banetji in his judgment. If there is no way fo enable
this applicant to be broughit upcn the record as respondent to the
appeal, the result is that the appeal will go on ageinst the original
respondent who no longer holds the decree attacked .and has na
longer any interest in defending it. Presumubly the appeal
- would be dealt with exparie, the only person interested in mein-
taining the decree having no opportunity to support it, and yet,
the assignment having taken place during the pendency of the
appeal, the applicuat, though unable to support the decree, might
nevertheless be held bound by its reversal. A similar anomaly
would be the result if the assignor instead of having succeeded in
the Coutt below had lost, had appealed agaiust the decree, and
afterwards had assigned his rights, The view that the Court has
the power in appeal to bring on the record the assignee of tha
original respondent is supported by decisions of the Bombay High
Court in Rajarwm Bhagwat v, Jibai (1), and Ramyi Mararji
“v. J. E. Eliis (2). Yor these reasonz 1 am of opiniou that this
application should be granted by adding the name of the appli-
cant as respondent to the appeal along with the original respon
dent. The applicant wiil get costs of this application.

Baxersy, J.—I adhexe to the view I expressed in In the
matter of the petition of Surat Uhandre Singh (3), and hold
that, by virtue of the first portion of seciion 582, snction 872
applies to appeals in cases of assignmeunt, creation or devolution
of any interest pending the appeal otherwiss than by death,
marriage or insolvency. That view is supported by the rulings
of the Bombay High Court to which the learned Chief Justice
has referred.  In the case of T'he Uollector of Muzafarnagar v.
- Husaini Begam (4), the question with which we have to deal in
this case was not decid ed.

I agree in the order proposed by the learned Chief Justice,

(1) (1884) L. L. R, 8 Bom., 151. (3) (1896) I. L. R, 13 All., 285,
{2} (1895) 1, L. K., 20 Bow., 147, {4) (1895) 1, L. K., 15 &ll,, 86,
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