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PRIVY COUNCIL.

BALKISHEN DAS axp ormere {(DErewpAxts) o W. . LEGGE
(PLAINTITR).
On Appenl from the High Court for the North-Western Provinces.

Sale of lend and agreement for re-purchase—Borigage by conditional sale
—Right to redesm-——Intention—Reogulativns T of 1798 and XVII of
1806—Frclusion of estrinsie evidence fo vary writfen dnstirwment—
Adet No. X of 1872, (Tndian Evidence Aet), soction 92,

A deed of sule of land for value was accompanied by a deod of agrecment
pekween the parties for purchase back by the vendor of the land on payment
by him of money to the vendee on a futuve date fised. The deeds were fol-
lowed by transfer of possession to the vendee, and his receipt of the profits.

The vendor did uot exereise his right of repurchase; but atber many years,
gave notiee of his intention o redeem, and brought this snit to vnforee Lis
right of redemption as upon a mortgage by conditional sale.

. Held; (1) that oral evidence for the purpose of ascertaining the inlention
of the partics to the deeds was not ndmissible, being excluded by the enactinent
in section 92 of the Indian Evidence Act, 1872,

This ease had to be decided on a consideration of the doenments themselves,
with only such extrinsic evidence of cirecmmstances as might be requived to
show the relation of the written language to existing facts.

(2) That there were coutajned in the deeds indicutious that the partics
intended to effect a mortgage by conditional sule. In such a morbgage it is
nob necessary that the mortgagor should make himself personslly linble for the
repayment of the loan.

(3) The equity of redemption was rendered applicable to a mortgage of
this cluss by the effect of the Regulation XVII of 18006. The Transfer of
Property Act, 1882, section 58, defines a mortgage of this cheracter, stating
the already existing law, and practice regarding it; but owing to its date did
not apply in this instance.

(4) Redemption had been rightly decreed in the Conrts below,

*  (5) Whether such 2 mortgage would be redcemable under the Regulation
law independently of intention indicited in the instrument was not a point
calling for decision., Indications in this ease appearing in the deeds were
(@), words in the agreement for repurchase similar to those in Rugulation I
of 1708, relating to the deposit of mortgage mouney in the Treasury, giving
the like power to deposib; (3), the inclusion in the present seenrily of o sum
due on an account, open to be inereased, other than the price fixed for
the refurchase; and other matters. Rhagwen Sahal v. Bhagwon Din &3]
distinguished.

Present :—YLonrbs Warson, Hosrouse, and Daver, Sre Ricnarn Coven
and Sre Epwirp Few.

(1) (1890) L. R.,17 L A, 68; L L. 1, 12 All,, 387.
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APPEAL from a decvee (23 April 1897) of the High Court,
which affirmed, substantially, a decree (8 February 1895) of the
Subordinate Judge of Jaunpur.

The suit was brought by the respondent, William Francis
Legge, on the 5th November 1394, for the redemption of an alleg-
ed mortgage of the 4th February 1873, on which date he executed
to Balkishen Das, the appellant, together with Hari Das, since
deceased, a firm of bankers in Bemares, a deed of sale to them
of his estate, named the Patilah taluk, the price stated being
Rs. 1,50,000. The consideration was not paid in cash, but con-
sisted in part of money unpaid upon a previons mortgage to the
banking firm effected on the Sth April 1872 by the plaintiff in
conjunction with a partner (whom lie had since bought out) in
carrying on Indigo factorics, of which he was the sole owner in
February 1873. The rest of the consideration was a balance,
rvetained by the banking firm, of the amount then due on an
estimate of c¢xpenses for conducting the factories, which they
financed for the plaintiff.

A second deed, an ikrarnama, was executed by the banking
firm to the plaintiff on the same day, and bore even date with
the first deed, thedeed of sale. By this ikvarnama the firm agreed
that they would sell the taluk back to him if he paid on the Ist
March 1876 the sum of Rs. 1,65,000 to them ; and it was thereby
agreed :—(1) that, if the buyers or their heirs should raise any
objections to receiving the money and to relinquishing the pro-
perty, the seller should he competent to deposit that sum in
cash in the Treasury, and thercupon obtain possession ;—(2)
that if the estimate of the expenditure on the Indigo factories
should be varied by consent from year to year, then the seller
shoald be liable to pay along” with the sum specified ahove
whatever sum might be found to be due at that time, on the
factories accounnt.

On the 6th April 1873 a deed was executed between the parties
containing “an estimate of expenditure upou the factories;”
and the respondent borrowed money, which was secured to be
repaid in December 1873 npon an instrument separately morkgag-
ing the factories; which, after fresh borrowing and another
deed of estimate. in 1874, were sold on the 25th March 1875,
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with some other properties, by the plaintiff to the bankers for
Rs. 66,000.

The defence of Balkishen Das aud of the soas of Hari Das,
as his snccessors in the firm, was that the transaction of the 4th
February 1873 was a sale ont-and-out of Patilah, and not a
mortgage. They denied that any velation of debtor aud creditor
was subsisting between the parties, and that any agrecment to
allow the vendor to repurchase for a specified sum, or any
relation of mortgages and mortgagor, continued after the date
fixed for payment of the sum for the repurchase, if it was to
take place ; that date having been the 1st March 1876.

The question to be decided on this appeal wae the main one
raised by the issaes:—whether the instraments of the th Feb-
ruary 1873 constituted a mortgage by conditional sale or a sale
out—;md—ou‘f. Oral evidence was admitted on each side at the
hearing to explain the intention of the parties to the transaction.

The decision of the Subordinate Judge was in the plaintiff’s
favour. His jndgment was that the deeds on their face con-
stituted a conditional mortgage, and he found that by the ancient
custom prevailing, the mortgage by conditional sale was generally
effected in that way. e referved to the value of the property,
which was in excess of the price stated in the sale deed of 1878,
as showing, with elauses in the ikraenama (fucluding those above
mentioned), the intention of the partics to mortgage, and not
actually to sell.  His deerce was for redemption, on payment by
the plaintiff of the Rs. 1,65,000 stipulated for the repurchase,
with Rs.6,607 for principal and iuterest due on asum left nnpaid,
o the expenditure estimated, after the sale of the factories in
1875.

This decision was wmaintaived on the defendants appeal by a
Division Bench of the High Court (BANERII and Arryan, JI).
Their judgment is reported at length in Bulkishen Dus and
others v. W. &. Legge (1). Upon a consideration of the terms
of the ikrarnama, the surronnding circumstances and the oral
evidence, they came to the conclusion, in concurrence with the
Court below, that the contractihg parties intended the transaction
to be one of mortgage by conditional sale, and not to bean

£5)] (1897) L. L. R, 19 All, 430,

1899

BAIRISUEN

Das
Vs
w. B
LEeGr.



1809
BALRISHEN
Das
.

w. R
LEGaE.

152 THE INDIAN LAW REPORTS,  [VOL. XXIL

absolute sale with merely a right to repurchasc on a certain date.
They did nat regard as a precedent for this case that of Bhagwan
Sahai v. Bhagwan Din (1), which they distinguished {rom the
prosent

Mr. J. D. Mayne and Mr. W. Colvin, for the appellants,
argned that the judgments of the Courts below were wrong upon
the eonstrnetion of the deeds of 4th February 1873. The true
intent and meaning of those deeds were that they ended the rela-
tion of debtor and creditor between the parties, and that the
hankers becamie absolute owners of the taluka, after the st
March 1876, The buyers were until that date under contract to
convey that property back to the plaintiff if he should tender to
them on that date Rs. 1,65,000, and should also pay any balance
that might then be due under the deed of estimate of expenditure
dated the Sth April 1872, Those sums were ncither tendered nor
paid on that date and therefore the sale was from that date
indefeasible, The High Court had erred in hélding that there
were in the surrounding circnmstances reason for their putting a
construction upou the deeds of the 4th February 1873 different
from that which the words literally bore. Also, in the absence
of fraud, and for purposes other than to prove if, the Courts
below were wrong in admitting oral evidence. This they had
admitted to explain what the partics lntended by the deeds that
had passed hetween them, and to vary the meaning of the words
used ; so that what had been plainly a sale had been construed
to have been a mortgage. This was in coniravention of sections
92 and 93 of the Indian Evidence Act, 1872, which excluded all
evidence taken from ountside the written agreement. Besides, tlie
evidence for the plaintiff as to the meaning of the parties, even if
admissible, was insufficient to outweigh the express words of the
registered document. Again, both the Courts helow had relied
upon an assumed usage of the people to employ langnage import-
ing a sale with a view to conveying the effect of a morfgage.
This was not borne out by ovidence, The appellant had the
right to contend that there was upon the true construction of the
words used in the deeds, not contradicted by any legal evideuce,
nor by any evidence rightly understood, a sale for valuable

(1) (1800) L. R., 17 L. A, 98; T. L. R, 12 All, 387,



VOL. XXIL ] ALLATABAD SERIES. 158

vonsideration received by the vendor, coupled with a contract
under which he was to be allowed to repurchase the property on
afixed day only. When he had failed to repurchase on that day,
the right on his part to obtain possession of the property
that had passed from him to the defendants ceased to be
exerciseable. From and after the 1st March 1876 the relation
of debtor and creditor no longer existed. They were then
vendor and purchaser. There was no longer sny loan, debt or
mortgage after that date, the sale having become absolute.

The decision of this Committee in Bhegwan Sahai v. Bhag-
wan Din (1) was then referred to—wherein was cited the judg-
ment in dlderson v. White (2), to the etfect that the rule of law
on the subject was the following i—that primd fucie, an abzolate
conveyance, containing nothing to show that the relation of
debtor and creditor is to exist between the parties, does not cease to
be an absolute conveyance and become a mortgage mercly hecause
the vendor stipulates that he shall have a right to repurchase.
In Sital Pershad v. Luchmi Pershad Singh (3), the plaintiff’
failed to establish that a sale to himn, with a right of repurchase,
was in effect a mortgage; but in that case there were special
gircumstances, not presented in this, it was true. The sale in that
case was declared to be an acquittance of the debt, and the money
for repurchase was only to be received under -circumstances
personal to the debtor, and not shown. Here, there had been a
resort to other modes of securing and of clearing the debt on
the factories followed by the sale of them, which in 1375 left
a comparatively small balance. The principle that continuing
indebtedness was to support the view of continning mortgage
was referred to in The Manchester, Sheficld and Lincolnshire
Railway Company v. The North Central Wagon Company
(4.

Mr. 4. Coken, Q. Cs and Mr. L, DeGruyther (Mr. A. J.
Ashton with them), for the respondent, contended that the judg-
ments of the Courts below were right as to the effect of the
deeds of the 4th February 1873. The terms of those instru-
ments, read together, could not but be construed as supporting

N¢)) (1390) L.R,171 4,98; L. (8) (1883) L. R., 10 I. A., 130.
L. R., 12 All, 387. () (1888) L. R., 13 A. C. 554, 560.
(2) (1858) 2 DeG nndJ 108. )
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the view that they were intended to operate as a mortgage, and
not as a sale out-aud-out. Their form was one much used in the
North-Western Provinces and clsewhere to constitute a mortgage
by conditional sale, termed in the vernacular bai-bil-wafa, It
was said to have been the practice of the Muohammadans to
employ this form of mortgage, as it avoided, in their opinion, any
infringement of their law against the creditor’s taking interest
from the debtor. Reference was made to Baillic, Moohummudan
Law. Supplement « Of Bale,” 782, 309, But sale and a right
of purchasing back were commonly resorted to in fransactions
intended to have the cffect of mortgages. In the present instance
the intention of the parties to mortgage was shown in several
ways by the provisions made in the deeds themselves; and, first
by the right secured to the vendor, should he conclude to repur-
chase and should the vendee refuse to aceept his tender of the
purchase mouey, fo pay it into the District Treasury. That pro-
vigion wasin the words of a clause in Regulation I of 1798
relating to the mortgage by conditional sale, or bai-bil-wafa;
secondly, the requirement that advances made, and to be made,
for the working of the factories should be repaid at the same
time with the payment of the repurchase money ; thirdly, the
excess of that mouney, by Rs. 15,000, over the Rs. 1,50,000, the
ostensible sale price mentioned in the deel.  Next, reference was
made to Regulations I of 1798 and X VII of 1506, and the
introduction of the right of redemption into the Indian law of
mortgage. A statement of that right was not required to be
in the deeds themselves, because it was an incident annexed by
law without mention in the written contract, Macphersonon
Mortgages, Tth ed., pp. 15, 16 ; Rashbehary Ghose on Mortgages,
Tagore Law Lectures for 1877, pp. 136,139, In 1865 the law of
foreclosure in these morlgages was considered in Forles v, Ainir-
wi-nisse Begum (1), where the effest of a bai-bil-wafa, or
mortgage by conditional sale, was dealt with as resulting from
deeds of sale snd defersance in no way different from those in
the present case. On the other hand, in Pattabhiramier v.
Vencaturao Naicken (2), which came before this Committee from
Madras, to which Presidency the rule of the Bengal Regulations

(1) (1865) 10 Moo, I. A., 346, (2) (1870) 13 Moo., L. A., 560.
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allowing redemption at any time before foreclosure had not been
extended, o sale was lield to have DLiecome abzolute after default.
That was on the ground that the English law relating to the
equity of redemption was no part of the ancient Indian law and
usage in these matters. .

With reference to what was laid down in dlderson v. White
(1), as belonging to morigage, that the relation of debtor and
creditor must be intended to continue, it was argued that the
state of things as shown to De in contemplation by the ikrar-
pama of the 4th February 1873 completely satisfied that require-
ment. The transaction involved that the security shonld include
the debt upon the factory scconnta.  [he principal English cases
bearing upon an actual {raunsaction of inortgage receiving effect,
thongh oztenzibly a sale, on the fisst appearance, upon evidence
of the intention of the parties to secure repayment according to
contract, instead of selling and buying oui-and-out, were collected
in Bochefoucanld v. Bousteud (2). Tn Rekken v. Alagappudays
(3), the intention and agreement were proved by oral evidence
and a suit for possession founded on a deed of sale was defeated
by proof of a contemporaneous oral agreement for reconveyance
on the payment of money horrowed. In that case was cited by
the Court Bakshw Lakshman v. Qovinds Kangi (1), and it was
beld that, without contravention of sections 92, 93 of the Indian
Evidence Act, 1872, if it is apparent that the transaction has been
treated as a mortgage by the parties, a mortgage it will be held
to constitute. The admission of oral evidence was shown by
those eases to turn on the necessily of admitting it to expose fraud
involved in the conduct of a pretended buyer knowing himself to
be mortgagee.

‘Also were cited Bhup Kuar v, Muhemmudi Begam (5) ';
Ali Alnad v, Rahmat-ui-lak (6), where the case of Bhagwun
Sahat v. Bhagwan Din (7) is observed upon; Rama Sami
Sastrigal v. Samayeppa Nayakan (8); Ras Muni Dibia v.
Prankithen Das (9).

(1) (1858) 2 DeG.and J., 98. (6) (1892) 1. L. R, 14 All, 195.
(3) (18%7) L. R., 1 Ch., 196. (7) (1890) L. R., 17 L A., U8,
(3) (1842) L L. R, 16 Mad., 80. L L. R., 12 All, 387.

(4,3 (1880 L. L. R, 4 Bom., 405, (8) (1881) I. L. R., 4 Mad. 179.
(5) (1883) I. L. ., & All, 37, (9) (1848) 4 Moo, L. A., 392,
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Mr. J. D. Moyne replied.

Afterwards on the 11th November 1899 their Lordahlp
judgment wus delivered by Lorp DAvEY.

In and prior to the year 1872 Hari Das and the appellant
Balkishen Das carried on business as bankers at Benares. Hari
Das was the managing partner. He died on the 27th April
1889. The present appellants are Balkishen Das and the two
sons aund heivs of Hari Das. The respondent was at that time
the owner of a taluka called Patilah in the district of Jaunpur
and was also half-sharer of certain indigo factories known as
Basharatpur, and carried on the business there in partnership
with one De Momet, his co-sharer. By a deed dated the 8th
April 1872 the taluka was mortgaged to Hari Das and Balkishen
Das for Rs. 1,25,000 and by another deed of the same date (called
a deed of estimate) the factories wore also mortgaged to them as
security for Rs. 60,000, which sum was to be applied partly in
payment of previous debt and partly in providing for the neces-
sities of the indigo business for the current year. At the end of
the year 1872 it was found that the business had been carried on
at a2 loss, The debt due to the bankers was Rs. 1,90,000 and
further advances were needed for carrying on the business. The
respoudent in these circumstances bought out his partner De
Momet and became sole owner of the factories and solely inter-
ested in the business, A fresh bandobast or settlement was there-
upon made between him and the bankers and was carried into
effect by three deeds, of which two relating to the taluka were
dated the 4th Febrnary 1873 and the third relating to the
factories was dated the 6th April 1878.

- The first deed of 4th February 1873 was, on the face of it,

an absolute sale by the respondent to the bankers for the price
of Rs. 1,50,000, which was expressed to be paid in the following
manner, viz. the bankers retained out of the Rs. 1,50,000 the sum
of Rs. 1,37,333-6-0 principal with interest up to date which had
by caleulation been found dueby the respondent to the hankers
under the mortgage deed of the taluka dated Sth April 1872 and
refained the Dbalance Rs. 12,666-10-0 in part payment of the
amount then due on the deed of cstimate of expenses for
conducting the factories of the Basharatpur conoern.
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AR [ S ™ .- - "
following ferms : BALKISHEY
“ We, Babus Hari Das and Bulkishen Das, sons of Babu Padam Das, Das
« proprietors of the firm of Babu Madhuban Das and Dwarka Das, caste WU'F
« Gujrati, resident of mohalla Gwaldas, in the city of Benares, do declare as LEgGE.

# follows:—
# Tha vendor, Mr, Willinm Francis Legge, having, under the sale-deed dated
* ith February 1873, sold absolutely, for Rs. 1,50,000, his zamindari right and
# property in the entire I6 snnas of taluka Patilah, pargana Ungli, in the
 district of Jaunpur, comprising 23 villages, original and atbached, togetiher
“ with all siv, snyer itoms, high and low linds, water and forest produce, water
“ plases and tanks, cultivated, uncultivated, saline, waste and jungle lands;
“ viilage sites, ponds, katcha and pakka wells, collection houses, tenants’
“ quarbers, bomboo clumps, groves and detuched fruit and timber trees of
“all sorts, and stone and wooden wills, inclusive of all the zamindari rights and
* interest appertaining to the said taluka, without exclusion of any right or
“ property, to us, the executants, hag caused mutation of names to be cffected.
“ We, the executants, therefore, of our own free will and accord, covenant and
@ declwre that if the said vendor pays on 1st March 1876, the amount of
“ Hs.1,65,000 in & lvmp sum, we shall sell to thesaid vendor the whole of the said
“iluka sold, as it exists at present, for the said amount of Rs. 1,63,000, and
“we shall eanse everything conpestsd with mutation of nnmnes, &e., to be
“ done, neither wo nor our hairs shall have any objection thereto. If we or
“our hefrs raise any objeetion VYo receive the money and relinquish the
« property, the vendor shall be eompetent to deposit the said amount in eash
“iu the treasury, by virtue of this agreement, and obliain possession over the
“iluka, we shall have no sort of objection to it. It has further been stipulated
“ by the exceutunts and the vendor that if the amount of the estimato money
“ of the Bagharatpnr concern should keep varying on aceount of alterations
“ wnde by consent of us, executants, from year to year, ther the vendor shall be
“linble to pay along with the sum abovementioned, whatever sum may be
“found to be duo af that time by him to us exeoutants, The sahib shall not be
*“ eompetent to offcet a sale until the payment of the estimate mouney rolating
“to the factories of the Basharatpur concera. We shall recover from the vendor
"’:my amonnt of arreay that may be due to us by the cultivators by making
“ an assignment thereof in favour of the vendor, and after the expiry of 1st
 Mareh 1876, the said vendor shall not be competent either to pay the money
“or to make the purchase and the conditions of this deed of agrecment shall

“ be deemed to be null and void”

The question betwcen the parties in this appeal is whether
the two deads together constituted a mortgage of the taluka or
an out-and-out sale with a contract of repurchase.

After the execution of these deeds the baukers made further
advances to the respondent to a large amount on aseount of the

23
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Basharatpur concern. By the third deed dated the Gth of April
1873 the sum of Rs, 44,223-14-3 was found due from the respon-
dent up to date, and he mortgaged the factories for Rs. 75,000,
out of which the balance was paid off and money was provided
for working the factories during the current year.

On the 3rd of March 1874 another decd of estimate was
executed for that year, and finally by a deed dated the 25th March
1875 the respondent sold and conveyed the factories to the
bankers for a price which left him a debtor to them in the sum of
Rs 5,953-4-3, There is no deed of defeasance to this deed
and 1t was admittedlyan absolute sale.

It should he noticed that on the execution of the deeds of 4th
February 1873 the necessary mutation of names was made and
the bankers entered into and have ever sinee heen in posses-
sion or receipt of the rents and profits of the taluka.

The respondent did not buy back or redeem the property
on the 1st of Maxch 1876. But on the 5th of November 1894
he commenced the present action for redemption of the taluks,
alleging that the deeds of 4th February 1873 constituted a
morigage by condiiional sale with possession thereof. The
defendants and present appellants, on the other hand, econ-
tended that the tramsaction was an absolute sale with a con-
tract of resale, aud the time having expired and the condition
not having been fulfilled the contract had become null and
void, ' ]

The Subordinate Judge held that the documents in question
were deeds of mortgage by conditional sale and that the
respondent  was entitled to redemption. His judgment was
affirmed by the High Court. .

Evidence of the respondent and of a person named Man
was admitted by the Subordinate Judge for the purpose of
proving the real intention of the parties, and such evidence was
to some extent relied on in both Courts, Their Liordships do not
think that oral evidence of intention was admissible for the
purposé of construing the deeds or ascertaining the intention. of
the parties, By section 92 of the Indian Evidence Act (Act
1 of 1872) no evidence of any oral agreement or statement can
be admitted as between the parties to any such instrument or
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their representmives in interest for the purpose of contradicting,
-arying or adding to, or subtracting from, its terme, subject
to the exveptions contained in the several provisoes. It was
gonceded that this case could not be bronght within auny of them.
The cases in the Euglish Court of Chancery which were referved
io by the learned Judges in the Iligh Court have not, in the
apinion of their Liordships, any application to the law of
India as laid down in the Acts of the Indian Legislatwe., The
ense must therefore be decided on o consideration of the con-
tents of the documents themselves with. suen extrinsic evidence
of surrounding circumstances as may be rejuired to show in
what manner the language of the document is ielated to existing
fucts, :
Morigages by conditional sale under various names are a
common form of mortgage in India and bhave come before this
Board in several reported cases. It has been stated that this form
of mortgage was introduced to enable Muhammadans, conlrary to
the precepts of their religion, to lend money at interest nad obtain
security for principal and interest. If so, nne would expect to
find that the transaction would, as far as possible, be made to
assume the appearance of a sale.  Itis nob necessary in a mortgage
by conditional sale “ kutkubala” or ¢ bai-bil-wafa® that the
mortgagor should make himself personally liable for the repay-
ment of the loan (see Macpherson on Mortgages, 5th edition,
P ll).‘ ‘

By Bengal Regulation I of 1798, intituled “a regulation
“to prevent fraud and injustice in conditional sales of land
“under deeds of bai-bil-wafa or other deeds of the same nature,”
provisions were made for the case of the lender refusing to
receive the inoney on the day named. The borrower was
empowered to deposit the amount due on or before the stipu-
lated date in the Dewanny Adawlut of the city or zillah in
which,the land may be situated. If the lender has obtained
- possassion of the land, the principal sum only need be deposit-
ed, leaving the interest to be settled in an adjustment of the
lender’s receipts and disbursements during the period he has
been in possession. By Regualation XV II of 1806 the mortgagor
under deeds of this description was empowercd to redeem the
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land at any time within one year after the commencement of
proceedings to foreclose the mortgage or render the sale con-
clusive, provided that payment or tender be proved or deposit
be made within the time above specified in the manner specifizd
in the previous Regulation.

In the case of Pattabhiramier v. Vencatarow Naicken (1)
it was decided that according to the ancient law of India a
mortgage by conditional sale was enforceable according to the
letter or (to use the language of English lawyers) time was of
the essence of the confract. The effect of the Regulation of
1806 was therefor: to introduce into those parts of India to
which the regulation applies the English doctrine of an cquity
of redemption oz applicable to the class of deeds referred to
in it.

Mortgages of this character are thus defined in clange (2) of
section 58 of the Transfer of Property Act, 1882: ¢ 'Where the
mortgagor ostensibly sells the “ mortgaged property on condition
“ that omdefault of puyment of the mortgage money on a certain
« date the sl hecome absolute, or on condition that on such
“ payment being made the sale shall become void or on condition
“ that on such payment béibg made the buyer shall transfer the
« property to the seller, the transaction is called a mortgage by
conditional sale.” The Trarsfer of Property Aot does not apply
to this transaction, but it may be assumed that the framers of it in
this section intended to state the existing law and practice of
India.

The appellants argue that the language, whether of this
Act or of the Regulations, shows that in order to attract their
provisions there must be underlying ostensible arrangements
for sale areal substantial intention to secure money advanced.
They rely on the decision of this Board in the case of
Bhagwan Salai v. Bhagwan Din and others (2). Their
Lordships decided that case on the language of the -deeds
then in question, which they evidently considered showed that the
transaction was not such a transaction asis described in tho Regu-
lation of 1806, and there was therefore mo right of redemption

(1) (1870) 13 Moo, I. A, 560.  (2) (1890) L. R., 17 L. A,, 98; L L. R.,
12 All, 387, .
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after the expiry of the date fixed. The appellants contend
that such ought to be the conclusion in the present case, seeing
that the parties did stand in relation of lender and borrower
prior to 1873, and then expressly altered it into that of buyer
and seller, The respondents, on the other hand, contend that a
conditional sale becomes subject to an equity of redemption by
force of the regulations before mentioned independeutly of any
indications in the document that it is intended to be a mortgage.
This is a question on which their Lordships ure not called on to
express an opinion in this case, for the documents in question
contain important indications of the intention of the parties.
The second deed or ikrarnama provides that if the bankers object
to receive the money and relinquish the property, the vendor may
deposit the amount in the treasury ¢ by virtue of this agreement”
and obtain possession over the ilaka. This provision at once
suggests a reference to Regulation I of 1798 as being in the
opinion of the parties applicable to the case. It was not
suggested that there was any other statutory provision or practice
by which such deposit could be made by virtue of the agreement
alone without the intervention of the Courtin a suit for the
purpose, while, on the other hand, the words exactly describe the
procedure under the Regulation. Again, the estate was made
redeemable only on payment as well of the amount which should
be found due at the time -of redemption on account of the
Basharatpur ‘concern as of the stipulated sum of Rs. 1,65,000.
The practical effect of this was to consolidate the debt on the
factories account with the principal sum mentioned in the deed
and to give the bankers a security on the taluka for the debt
of the fuctories. This gives the transaction the character of a
mortgage so far as the factory accounts are concerned, and if
it is to some extent a mortgage it may well be held to be
80 entirely.  There was also some evidence, though not very
precise, that the property in the year 1873 was worth consi-
derably more than Rs. 1,50,000. This was accepted in the Court
below, but their Lordships do not place much reliance upon
it.

Their Lordships hold that the transaction was intended to be,
and was, a mortgage hy conditional sale, and they will therefora

1899
BALKXISHEN
Das
2
W. I,
LEGGE.
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hombly advise Her Majesty that the appeal be dismissed. The

1809 .
——— appellant will pay the costs of it.
BALxIisuex - A [ dismisse !
Das ppeat dismissed,
W Solicitors for the appellants—Messrs Ranlen, Ford, Fowrd
Lraar.  and Chester. »
Solicitors for the respondents—Messrs. VYoung, Jackson,
Beard and King.
1800 CIVIL REFERENCE.

November 20,

Before Sir Arihur Strachey, Enight Chief Justice and Ir. Justive Baner ji,
CHAND MAL axp ornfrs (AppLICARTs) » LACHHMI NARAIN
(OPPOSITE PARTY).*
det No. V' of 1881 (Prolate and ddminisiretion det), seetion 3—Prodate

— Will—Documentintended to take effect parily éa the life-time of the

cwecutant and partly afier the execulant’s deallh.

There is no objection to one part of an iustrument operating in presents
us o deed and another n fufuro as a will.  Cross v. Cross (1) referred to.

Tr1s was a reference under sections 17 and 18 of the Ajmere
Courts’ Regnlation (No.1 of 1877). The facts out of whieh it
arosc appeat from the order of reference, which was as follows 1 —

“ The plaintiffs in the ubove case applied, on the 29th March,
1898, to the Commissioner, Ajmere-Merwara as District Judge
of Ajmere, under section 56 of the Probate and Administration
Act (V of 1881) for the grant of probate of a document purport-
ing to be the will, executed on the 10th April 1887, of Musainmat
Ctulab Kunwar, widow of Seth Sobbhagmal of Kuchawan. The
said Musammat Gulab Kunwar died on the following day, viz.,
on the 11th April 1887, at Ajmere, leaving, as is alleged, assets
to the value of Rs. 7,200 at Beowar and Pushkar within the
Ajmera District.

‘ After the application for probate was made the defendant
Lachhmi Narain, minor son of Scth Har Narain, deceased, of
Ajwmere, by his guardian his mother Musammat Gopi,-lodged
a caveat, contending tnter alia that the will was not genuine,
that Musammat Gulab Kunwar had only a life interest in the -

# Miscellaneous No. 166 of 1899,
(1) (1s46) 8 Q. B, 714; S, ¢, 15 L. J,, (N. 8.) Common Law, 217,



