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acquisition lay on the person asserting it. In our opinion there=
fore the decision of the Judge was absolutely wrong. We set
aside his decree dismissing the suit.

It was urged for the respondents that we should now remand
the record so as to give them an opportunity ol putting in their
evidence. Woa refuse to adopt that course. The defendants had
ample opportunity to produce their evidence. They absolutely
refused to submit to the rnling of the first Court and deeclined to
produce evidence. They have only themsclves to thank for the
<Qusequences.  We refuse to assist them. The suit then was
practically undefended and was properly decreed by the Court of
first instance in the absence of any evidence for the defence.
That was a right decree. We restore it, and (setting aside the
decree of the lower appellate Court) we allow this appeal with
costs.

Appeal decreed.

Before Mr. Justice Blair and Mr, Justice Burkits,
ABDUR RAHIM (Praixrrry) » THE MUNICIPAL BOARD OF KOIL
(DEFRNDANT).*

Suit for declaration of vight o be entered in list of candidates for appoint-
ment as member of a Municipal Beard —Jurisdiciton—Suit drought
against the Municipal Board in its corporate capacity, .
Whero & plaintiff sued for a declaration of his vight to have bhis name

entered in the list of persous entitled to boe candidates for election ss

members of o Munioipal Board and brought his suilt agiinst the Board in ite
corporabe capacity, it wuas Aeld that such a suit would nob lie against the

Board, even if, whieh was not decided, it wight lic against the revising

authority, by the irregulur action of which, it was alleged, the plaintiff’s name

had been exeluded from the list of candidates.

*Tue fazts of this case saificiently appear from the judgment
of the lower appallate Court, which was as {ollows s~

“The plaintiff appellant asks for a declaratory decree against
the Municipal Board of Aligarh (sic), to the effect that he is
entitled to be entered in the list of candidates for election
as a member of the DBoard, and for damages amounting to

Rs. 1,100.

¥ Becond Appesl No. 203 vf 1807 from a dieree of Ln Gh Kvins, Toq.,
g;sitl_'zult, Jl‘“lg;‘iulf ‘%l\%au"h, it e 4% Mareh 1397, confirming a deerce of
bi Dopin Beharl Mukerji, Subualinate Judge of Alirach, dated
December 1893, o U goof Aliguh, duted the 6th
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“ His allegation is that he was elected as a member in March,
1894, but his election was set aside by the Magistrate’s order
passed in May 1894.

« After this the Municipal Board appointed Mr. H. J. Smith,
K. Muhammad Yusuf, L. Sri Lal and Sheikh Amin-ud-din as
a revising authority for eorrecting the list of voters for 1895.

« Muhammad Nur Khan, his former opponent, raised an
objection to entry of name of plaintiff on list of voters, on the
ground that he paid a monthly rent of less than Rs. 10. The
matter was brought up before the revising aathorities on 267K
January, 1895, and some irregular and illegal procecdings took
place, as detailed in the plaint, in consequence of which the
name of plaintiff appellant was struck off list of candidates for
membership. It is alleged that the order passed by the revising
authority was puassed mald fide st the instigation of Muhammad
Nur Khan, to whom the members of the revising tribunal wers
partial (Mr. Smith alone excepted). In consequence of this
illegal action of the revising tribunal plaintiff appellant failed to
be elected in 1895, and this suit is the result.

“The learned Subordinate Judge fixed several issmes and
decided as below :—

1. The snit is cognizable by a Civil Court,

2. The order of the revising authorities was not wholly
regular and the decision was erroneous.

8. The suit is not barred by section 42, 8. R. A.

4. The plaintiff is qualified to he a member.

5. The plaintiff can maintain a suit for damages, but he
cannot get any because he has fuiled to prove malice
on part of the revising anthorities.

“The plaintiff has appealed against this decision. ¥o objec-
tion has been taken under section 561, Civil Procedure Code, by
the defendant Municipal Board, but I hold that the defendant
can nevertheless contest the findings of the lower Court where they
are against them. ‘A respondent who fails to file apetition
under this section is not bound by the findings arrived at against
him by the lower Couri’— Bhagoji v. Bapujs (1), and may
take any objection to the decree of the lower Court which he

(1) (1888) I L. R, 13 Bom., 75.
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might have taken if he had preferved a separate appeal—Kamai
v. Komat (1); In rve M. Himmat Bahadwr (2).

« Under these circnmstances the Government Pleader on
behalf of the Municipal Board urges :—

(1) that the suit is not cognizable by a Civil Court;

(2) that the plaintifi'is uot entitled to the declaration asked
for as against the defendant Board.

« 1 am referred to the ruling of the Calcutta High Court in
Sabhapat Singh v. Abdwl Gaffwr (3) on behalf of the Board. -

“ The remarks of Mr. Justice Trevelyan, p. 111 et seg., point
to the conclusion that a suit would lie under the circamsiances
stated by the plaintiff appellant, that is, assuming theat the allega~
tion of the plaintiff appellant is correet, that his name was struck

off the list of candidates in an irregular way by friends of

Muhammad Nur Khan, who were not acting in good faith ;it
stands to reason that the relief claimed is one which csn be
congidered by the Civil Court acting under section 42, Specifi
Relief Act,

“This is clearly the meaning of the ruling of the Caleutta
High Court referred to above, and a8 no ruling can be cited
to the contrary, I hold that the learned Subordinate Judge was
right in finding that he has jurisdiction to try and decide this
suit, )

¢ The next point for decision is more difficult—

Can the plaintitl appellant claim the declaration asked for
against the Municipal Board ?

“The plaintiff appellant, who has conducted his own case,
admits that his claim js against the corporate body represented
by the President, and not against the President or any individual
member personally.

“In the Calcuita case above noted it was decided that no
action for damages could lie against the Magistrate who set aside
the election, as he only acted bond fide in pursuance of what he
beli€ved to be the duties of his office ; and it wae further held that
no declaration could be made against him, as the matter was not
one in which he really had an interest.

(1) (1884) 1. L. R, 8 Bom,, 368.  (2) (1866) B, L. R, Sup. Vol., 429.
(8) (1898) I L. R., 24 Calc., 107.
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¢ It was held, however, that an action did lis against those
persons who denied the right of the plaintiff and pui in force
machinery which excluded his exercise of that right.

“In this case the plaintiff appellant bases his suit on the
allegation that cortain specified members of the Municipal Board,
acting under the instigation of his opponent Muhammad Nur
Khan, put certain machinery in motien, which resulted in his
name being struck out of the list of candidates for the year 1895,
aud on this ground he says heis entitled to a declaration and
damages as against the Municipal Board in its corporate capacity,
In this case, according to the rules laid down for the Aliga'rh
Municipality (G. O. No. 716, duted 9th Aungust, 1834), the
re:ult of the proceedings of the revising authority was that
their order became final, not being corrected by the Mugistrate
within one month from the last sitting. In other words, the
proceedings of the revising authorities were automaltically ratified
by the Board under the rules, and the order of the revising
authorities became for all practival purposes an order of the
whole Board. .

“But it is not contended that the members of the Board in
their corporate capacity were actuated by any malice.

“ The order of the revising authorities became the order of
the Board under force of circumstances, and it is obviouns that the
pozition of the Municipal Board in its corporate capacity isin
this case similar to the position of the Magistrate in the Caleutta
case, The following remarks apply in this case, mutatis
mutandis. ¢ What he (the Magistrate) did was done, or at any
rate purported to be done, in pursuance of authority given to
him by law, There is a question whether he had any authority
to do what he did * * *; but even if that be so, the Magistrate .
acted bond fide in pursuance of what he believed to be the duties
of his office, and therefore he wonld not be liable to an action in
respect of it,  He would certainly not be liable to any action for
damages, and, as far as a declaration against him is concerned,
that is not a matter in which he really had any interest. *** We
think it very doubtful whether such a decree could be given, and
certainly, as a matter of policy, it would not be right for us to
do anything which would compel Magistrates of districts to be
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brought in in suits of ibis kind when the contest is reully
one between the parties who have opposed one another ab an
election.’

“In this case, applying the prizsivles laid down above, I hold
that the real dispute lies between plaintiff appellant and the
friends or partiszns of Muhammad Nur Khan, and that the
Municipul Board in its corporate capacity cannot be dragged into
their quarrels.

“The Municipal Board in its corporate capacity acted bond
fide in pursuance of yules laid down for its guidanece by Govern-
meont, aud is not intervesterd in any way with respect to the title of
plaintiff appellant to any particular character or right. In this
particular instance the vig:t of plaintiff appellant to be elected o
member of the Board is not a matter ir which the Board in its
corporate capacity is intere-ted in the slightest degree.

“For the above reason, I hold that the plaintiff fmppellant
cannot, under s. 42, Specific Relief Act, claim any declaration or
ask for any damnges vgainst the Muanicipal Board in its corporate
capaeity, and the suit wust therefore fail.

“It is unnecessary, under these circumstances, to express any
opinton on the facts ; but L may say that I agree with the learned
Subordinate Judge in his finding on the sixth issue, viz., that the
plaintiff appellant is qualified ander the rules to be a member of
the Municipal Board.

“The learned Subordinate Judge fov reasons given by him did
not award costs to defendant Municipal Board, but in this appeal
I am of opinion that the Board is entitled to its costs,

“The plaintiff appellant should have been content with the
finding of the learned Subordinate Judge that the proceedings of
the revising anthorities were irregnlar and their decision erroneous.

“Itis quite clear that as agaiust the Board in ifs corporate
eapacity he has no reasonable ground of complaint.

¢ Appeal dizmissed with costs.”’

The plaintiff thersupon appealed to the High Court.

Babu Satya Chandar Mukerji for the appellant,

Mr."E. Chamier for the respondent.

Burgrrrt, 5. (Bratg, J., concurring).—In this apweal various
questions have been ar gued before us, and amongst others the
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question as to whether any sult having for its object to obtain &
declaration that the vlaintiff is entitled to have liis name entered
in the lists of electors or candidates could lie against the Munici~
pal Board. We do not propose to decide any of those question=.
We ave of opinion that the sppeal must fail on the short ground
that the snit has been brought against the wrong party. 'The
plaintiff’s allegation is that by reason of certain tortious acts
commitled by the revising authority his name was wrongfully
struck off the list of persons qualified to stand as candidates for
election to the Musnicipal Board at the next election. This thae
plaintiff alleged as done at the instigation of, and with a view 1§
please and show partiality to, a dizappointed candidate. Iyis
admitted for the plaintiff that he had o remedy by application to -
the District Magistrate (who had power to revise and amen. the
list prepared by the revising autherity), but that he did not avail
himself of that remedy.

We are clearly of opinion that if the plaintiff had any right
of suit, as to which we express no opinion, hiz suit should Lave
been instituted against the persous of whoze alleged wrongful acts
and misconduct he complains, namely, the persons who constituted
the revising authority, and that the suit, if maintainable at all,
would lie against them personally for the individual aets done hy
them., The revising anthority had the duty imposed on it of
preparing the lists of voters and candidates, subje:t to the final
orders of the District Magistrate, and if the members of that Lo y
are responsible to any Couri for wrongful-acts done by them in
the performance of that duty they ave respousible as individuals.
The Municipal Board in its corporate capacity is not answerable
for the misconduct and wrongful acts of the revising authority in
preparing the lists. It has no control over or power of amending
those lists. The Magistrate of the District is the only authg rity
by which those lists can be revised or amended.

For the above reasons we are of opinion that this appeal fails,
We thercfore dismiss it with costs.

Appeal dismissed.



