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has sent up to this Court a'h)ng writh the reference, and there can
be no doubt that annoyance is frequently caused by acts of this
kind. We are notsatisfed that the act of the women in this ease
was one which must necessarily have caused annoyance. If the
act, of which these women were found guilty, was an act entirely
without a remedy, it might be necessary to call attention to the
ahsence of all remedy. Al thai need he done in the present ease
iz to say that the Sessions Judge is so far right when he says that
the act does not fall within section 200 of the Indian Penal Code.
Tle conviction will have to be et aside, and the fincs, if paid, be
refunded to the person or persons whe paid them,

Areman, J—I am of the same opinion. In my judgment
persons who are exercising the right of passing along a publie
roarl onght to be protected from being importuned for the purpose
of prostitution. Within thelimits of Cantonments such protection
may be afforded by rules framed under section 26, clanse 23, of
the Cantonmentzs Aect of 1889; similarly within the limits of
Municipalities, protection may be afforded by rules frumed by
Munieipal Boards under the provisions of section 55, clause 1, of
Act No. XV of 1883. Bub the sole question we have to deal
with now is, whether the conduet of petitioners amounted to a
public nuisance as defined in section 268 of the Indian Penal
Code. I entively concur with my learned brother in holding
that it did noi.  The eonviction and sentence must therefore be

set aside.

APPELLATE CRIMINAL,

Before My, Justice Knoxw and My, Justice dikman.
QUEEN-EBMPRESS o. KHEM.*

Aot No. XLV 081800 (Indiza Penal Code) section 193 Criminal Pro-
cedure Code, section 10i~—8tatement made in the course of a * Judi-
cied proceeding ~=8tatement made before o Magistrate under section
164, ‘

.Held: that where a wibtness had made one statement on oath or solemn
affirroation before a third class Magistrate uuder section 164 of the Code of
Criminal Procedure, ard again another and totally inconsistent statement st
the trial of the oase before s Magistrate of the firss olass he might properly

*Criminal Appeal No, 848 of 1898.
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be convieted under the sccond-—if not under the first—paragraph of section
193 of the Indian Penal Code. Quegi-Empress v. Bharme (1) considered and
distinguished.

This was an appeal by the Local Government from the
acquittal of one Khem by the Sessions Judge of Farrukhabud
on a charge under section 193 of the Indian Penal Code. The
facts were briefly, that hem had been put bafore & Magistrate of
the third class asa witness in a case of theft and had made a
statement before the Mnagistrate under section 164 of the Code
of Criminal Procedure on solemn affirmation. Subsequently
Khem, as a witness beforc the first class Magistrate who tried
the case, made a diametrically opposite statement, also on solemn
affirmation. Khem was tried on a charge framed in the alter-
native in respect of these two statements, and was convicted under
section 193 of the Code of Criminal Procedure by a Magistrate
of the first class, Khem appealed to the Court of Session, and
that Court acquitted him on the ground that the statement made
by Khem under section 164 of the Code of Criminul Procedure
before the third class Magistrate was not mode in the course of a
judicial proceeding, and with reference to the case of Queen-~
Empress v. Bharma (1). From this acquittal an appeal was
preferred by the Liocal Government.

The Government Advocate (for whom Mr. W. K. Porter),
for the Crown.

Kxox and AIRMAN, JJ.—In this case, as in the cases which
have preceded, the accused had been cunvicted on an alternative
charge of giving false evidence in that he made two contradictory
statements, The first statement was made before a Magistrate
of the thixd class while a police investigation in a case of theft
was pending. The second was made before a Magistrate of the
first elass who tried the case. Khem in his defencqstated that the
statement which he had made in the Court of the Magistrate
who tried the theft case was a true statement, and that the state-
ment which he had made to the effect that three other persons
had been present at the theft, namely, the statement which he
made before the Magistrate of the third class, was made through
fear and at the instigation of the police.  The learned Sessions

(1) (1886) L L, K., 11 Bom,, 702.
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Judge on Khem’s appesl considered himself bound to follow the
ruling Queen~ Empress v. Bharma (1) and to hold that a siate-
ment taken down in the course of a police investigation by a
third class Magistrate is not evidence in a stage of a judicial pro-
eceding within the meaning of sections 191 and 193 of the Indian
Penal Code. Ewven if this were a right view of the law, the
false statement made under such circumstances would fall within
the second paragraph of scction 198 of the Indian Penal Code.
Moreover, the ruling which the learned Sessions Judge has fol-
lowed is not one which applics to the present case. The state-
ment with which the Bombay Court was dealing was a statement
taken by a third clags Magistrate in an investigation into a charge
of murder, and it was on the ground that such Magistruie had
not authority to camry on the preliminary inquiry in the case
that the statement so recorded was held not to be evidence in a
stagz of judicial proceeding within the meaning of sections 191
and 193 of the Indian Penal Code. If the view of the Bombay
Court taken in that case is a correct view, it does not apply to
the case hefore us, in which the Magistrate who recorded the
statement under section 164 of the Code of Criminal Procedure
had himself anthority, inasmuch as the case was one of theft only,
to complete the trial, We have examiuved the statements made
by Khem on the 18th and 23rd of January. They are statements
so contradictory that we cannot see any way of reconciling them,
and one or the other of them must have been false to the know-
ledge of the accused. We accordingly allow the appeal, and
setting aside the appellate judgment of acquittal, restore the con-
viction of the Magistrate. We think, however, that it will be
sufficient to direct that the accused suffer rigorous imprisonment
for the space.of three manths with effect from to-day’s date.
Any portion of the imprisonment or detention since this appeal
was filed that the acoused has undergone on this charge will be
deemod to be part of the substantive sentenee,

[See also in this connection Queen-Empress v. Alagu Kone
(2) and Queen-Empress v. Puran (3)—Ep.]

6} (ISSG) I L. R, 11 Bom,, 702- (2) (1892) L I, R., 16 Mad., 421
(8) Weekly Motes, 1899, p. 3%
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