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admitted, even in Mr. Cimrcli’s order of the 26th of February 
1883 (pp. 18 and 19, appellants’ book). We are unable to agree 
witk Mr. K-yves’ G outention tlia t this order operates as res j u d i -  
oata. We are not satisfied on the evidence that the plaintiffs or 
their predecessors have been out of possession, that the  defendant 
has been in adverse possession, and that the c la im  is beyond time, 

A faint attempt was made to show that Mrs. Raynor relin
quished all claim to the bed of the Jakhan Eao on obt-iiaing 400 
acres of land. But there is no satisfactory evidence to consrict 
the  grant of the 400 acres w ith  the c laim  to the land now in 
question. Mr. Saynor has stated that it had reference to 
another c laim  w hich h is  m other had against Government.

We hold that the western boundary of the plaintiif’s j r̂operty 
is the centre of the bed of the Jakhan Rao, and that tiie plaintiffs 
are entitled to a declaration to that effect.

We allow the appeal, set aside the decree of the Court below, 
and decree the claim with costs in both Courts.

Appeal decreed.

isyo
Augvst P.

Before M r, JtisHce Knoio and M r. Justice AiJeman.
QTJEBAN HUSAIN (PtAiNTmf) «. CHOTE awd othebs (Deebnbants).’'̂  

Muhammadan Laia—Pre-emption—SJiias and Sumiis-^Pre-emption claimed 
071 ground o f  vicinage— Vendors and sendee Sunnis, fve~ew£ior a 
Slda.
S e ld  that a Muhammadan of the Shia sect could not maintain a claim 

for pi'e-emption based on the grouud of vicinage iindei’ the Muhammadan Ijpar 
when both tlie vendors and the vendee were Sunnis. G-oMnd Dayal v. 
Inayat-ullalb (1), and F ir BalcJish, v. Suglira J3ibi (2), referred to.

T h e  facts o f  th is  case sufficiently  ap p ear from  the  ju d g m e n t 
o f Aikman  ̂ J.

M aulv i Kavamat Husain fo r  th e  appellant,
Manlvi Ghihlam Mujtaha for the respondent.

 ̂® Second Appeal H'o. 193 of 189'?̂  from a decree of Eai Anant Ram, Sub
ordinate Judge of Aligarbj dated the 17th December 1896, confirming a decree 
of M, Muhammad Shafi, M.A., Munsif of Aligarh, dated the 80th March 1896.

(1) (1885) I. L. R., 1 All., 775. (2) Weekly E'otes, 1892, p. 34.



A ioiak , J.—-This appeal arises out of a suit bronglit to enforce 1899 
•1 right of pre-emption based on Muhammadan law and custom. ^Qxtebait 

Tbe plaintiff’s suit was dismissed by the Court of first H ttsaim

iDstance, which held that the plaintiff had no right to pre-empt C hotb .

the property sold. This decision was, on appeal, affirmed by the 
Subordinate Judge.

The plaintiff comes here in second appeal and the sole ques
tion for decision is whether, under the circumstances of tbe case, 
tha plaintiff-appellant has a right of pre-emption in respect of 
the property sold.

The plaintiff and the vendors are neighbours residing in the 
town of Koil in which the house property sold, and claimed in 
this suit, is situated. The plaintiff claims to be allowed to pre
empt the property sold on the ground of vicinage. The plaintiff
is a Shia governed by the Imamiya Law, whereas the vendors are 
Sunnis governed by the Hanifeea law. Tbe vendee is also a 
Sunni, Now by the Imamiya law, a neighbour, as such, has no 
right of pre-emption,, It is admitted by the learned counsel who 
appears In support of the appeal that the plaintiff in this case 
might sell his house to anyone he likes, and that his Sunni 
neighbours could not successfully assert any right of pre-emption 
against him. But it is argued that, as according to the doctrines 
of the Sunni school, neighbours have a right of pre-emption, the 
plaintiff being a neighbour is entitled to take advantage of this 
right, even though he is not a Sunni. It is admitted by the 
learned counsel on both sides that in disposing of this case the 
Couri ought to be guided by the rule of justice, equity and good 
conscience. But whilst one side argues that it would be in accor
dance with that rule to let the plaintiff have the benefit of the 
law governing i:he defendant-vendor, the other side contends that • 
it would not be consonant with that rule to do so.

Very learned and able arguments were put forward by the 
counseron either side in support of their respective positions, I  
do not propose to follow them in these arguments. For, admit
ting the appellant's oontention that the case should be governed by

15

FOI.. X X II.] ALLAHA.BAB SEEIES. 103



the law of the school to which the vendor belongs, the learned 
1899 connsel for the appellant has failed to satisfy me that, according

Quhban to the doctrines of that school, a neighbour against whom a Sunni
has no right of pre-emption has nevertheless a right of pre-emp-

Chotb. tion against the Sunni. In m j judgment the principle of recipro-
eity lies at the root of the law of pre-emption.

It is true that according to the Hanifeea law it is not netffissary 
that the pre-emptor should be of the same religion as the vendor. 
On p. 477 of Baillie’s Digest, 2nd edition, that learned author 
says:— Islam, on the part of the pre-emptor is not a condition.” 
He goes on to say, “ so that zimmees {i. e., infidels subject to and 
under the protection of a Muhammadan Government) are entitled 
to exercise the right of pre-emtion as between themselves or 
against Mooslims.” Those words as between themselves are to 
my mind an indication that though a person need not be of the 
same religion as the vendor to entitle him to take advantage of 
the Hanifeea law of pre-emption, he mast yet belong to a 
class of persona against whom a right of pre-emption can be 
enforced. r

At p. 793 of his exhaustive judgment in the Full Bench case 
Oobi'tid Dayal v. Inayat Ullah (1) Mahmood, J., observes 

The rights and obligations created by that law (i, e., the Muham
madan law of pre-emption), as indeed by every other system with 
which I  am acquainted, must necessarily be reciprocal.” It has 
not, I  repeat, been shown to my satisfaction that it was ever the 
intention of the Hanifeea law to confer a right of pre-emption oa 
a neighbour regardless of the fact that no reciprocal right could be 
enforced against him.

The case relied on by the lower Courts, namely, P ir Bakhsh 
V. Sughm Bihi (2), differs from the .present case, f̂or there the 
plaintiff and the vendor were both Shias, whilst the vendee was 
a Sunni, But the following observation of the learned Judge who 
decided that ease appears to me to be in point:— I do not r think 
that any rule of justice, equity and good conscience exists that 

(1) (1885) I. L. R., 7 AU., 775. (2) Weekly No^es, 1892, p. U .
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would enable us to allow the plaintiff, who from the fact of her 1899 

being a Shia necessarily abhors the doctrines of the Sunni scliool, to ' 
take advantage of the law of that school in regard to pre-emption, Httsain
and to maintain the pre-emption suit; any more than if the c h o t e .

plaintiff stood in the position of the defendant-vendee she could 
be made liable to the doctrines of the Sunni school if  the present 
vendee stood in the position of the plaintiff pre-emptor/’ 3?or the 
above reasons I  am of opinion that this appeal cannot succeed, and 
I*would dismiss it with costs.

Ks'OX, J.—I ali?o am of opinion that this appeal must be dis
missed. The plaintiff, now appellant, is a Mnhammadau gentle
man of the Shia faith. He says in his plaint that he has a right of 
pre-emption under the Muhammadan law and custom in respect of 
the house sold, the subject-matter of the suit.

The appellant has not proved the custom alleged, and the sole 
question is whether he has any right of pre-emption under 
the Muhammadan law.

Noiy if by the Muhammadan law the plaintiff means the Ima- 
miya doctrines, he has no standing, and he sees this, and therefore 
urges that the decision should be, in accord with the doctrines of 
Abu Hanifa, and if  not with these, still under the general rule of 
justice, equity and good conscience, which he considers would 
award him his claim.

His learned counsel addressed us very able arguments on this 
view of the question, but I think the question must be decided 
upon the general principles of Muhammadan law,
* ^he appellant is claiming what has been properly described as 
a weak right. He is trying to place a restriction upon liberty of 
transfer of property. It is for him to show that he is vested with 
some right or power to make such restrictions. The Shia law 
gives him'—a Shia—no such right under the present circumstances, 
and it is for him to show us that he can take advantage of the 
Sunni law, which he would be the first to repudiate did it place 
any similar restriction, upon, himself. As he has shown no law or 
precedent to the above effect, I would hold that he has not proved
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iiie existence of any such right of pre-emption in himself, and 
would dismiss the appeal with costs.

OEDER.— A p p ea l d ism issed  w ith  costs.
Appeal dismissed.

REVISIONAL CRIMINAL.

Sefore M r. Justice B la ir  and M r. Justice B u rh it t .
Q U B B N -B M P R E S S  u. ADAM KHAN a n d  a n o th e r .®

r
Procedure—-Gomplaint—Criminal Procedure Code, Section o f

complaint—Subsequent comjylaint arising out o f  the same matter.
When a competent tribuaal has dismissed a complaint anothei* tribunal of 

exactly the same powers cannot re-open the same m atter on a complaint made 
to it- m ira ta n  Sen v. Jogesh Okmidra SJmttaoharJee (1) and Komal 
OTimdra, P a l  v. Gourohand AudM Jcari (2) followed Q ueenS m press  v. P u r  an
(3) and QiieenSmpress v. Umedan (4) referred to.

T h i s  was a reference, under section 438 of the Code of Crimi
nal ProcedarGj made by the Superintendent of Dehra Dun through 
the Sessions Judge of Saharanpnr. One Hira Lai brought a com
plaint against Adam Khan and Pandey Khan under sect̂ ion 406 
of the Indian Penal Code in the Court of an Honorary Magistrate. 
The Magistrate took the complainant’s statement and dismissed 
the complaint under section 203 of the Code of Criminal Proce- 
diu'e. The complainant then made a similar complaint arising out 
of the same circumstances against the same men in the Court of a 
Deputy Magistrate. The Deputy Magistrate entertained the com
plaint and issued warrants for the arrest of the accused, who 
were put in the lock-up.

The case being brought to the notice of the Magistrate of thra 
District, he made the present reference to the High Court with a 
view to having the order of the Deputy Magistrate set aside.

Mr. (X DiUorif in support of the reference.
Pixndit Moti Lai (for whom Babu Durga Oharan Banerji), 

for the complainant, Hira Lai.
* Criminal Eeference No, 463 of 1899, '

. , (189G) I .L . R„ 23 Calc., 983. (3) (1886) I .L .  E., 9 All.,, 85.
(2) (1897) 1. L. B., 24 Calc., 286. (4) Weekly Notes, 1895, p. 86.
a)
a)


