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order of tin’s kind. I t  is clifficultj indeedj to say under what pro- 
Yision of the law the order was made. I t  cannot be regarded as 
an order iiuder section 206 of i'lio Code, because the Court did 
Dot profess to ad- on any ground stated in that section. Nor c a n  

it be regarded as aa order of review. IVe thiuk that the principle 
laid down in the Full Bench case must be applied ; that the decree- 
holders did. not realize anything in excess of what was due to 
them under tlie decree, and that this appeal of the judgment" 
d?l>tors iniisfc be dismissed witli costs.

A'ppml dismissed.

Before Mr. JiinUce. Sanerji.
ZUBEDA B lE l (Djsfendast) SHEO CHAEAN (P ia u t̂ o p .)*

Aot No. X I I o f  ISSl P. Senl A c f j t  30—AppUea-iioii f o r  ejectment as
a tenant—Suhseqr.eiii suit f o r  ejecfmeiit as a trespasser—JSi'toppel—
Civil (tiid Herenne Courts—Jurisdictim..
Held, th a t the mere fac t of a plaintiS in a suit for ejcctmeut in a Civil 

Court httving ou a pie\ious occasion iippliccl to the Revonue Coiii’t  foi* the 
ejectment of the dc-£end;iut would not estoj) him from iissortiiig that the 
defe'^diint ivas imhiwfully in possession, that is as a trespasser.

T he plainl-iii' in lhiicn.se w:i3 the pnrohaser o f the rights of 
the nicrtgagor in certain property which 'was the subject o f a 
iisidnictuar}'' mortgage. The dofeiKlf.ijt, Ziibeda Bibi, was the 
representative in iuterest of tlie mortgagees. The plaintiff 
redeemed the mortgage by deposit o f tl.\e wiiole mortgiige money 
in Court, and obtained possejHsion of ihe mortgaged property 
Mdth the eseeptioD of four plots of land on which the mortgagee 
during the Gontiimaace of the iMorigage had planted trees. The 
piuintiff accordingly brought the present suit for the reoovery of 
these four plots.

The Coui t̂ of first instance (Muiisif of Basti) decreed the 
plaiotiff\>5 claim. The defendant appealed and urged, inUr alia) 
that the suit w'as not cognizable by a Civil Court because on a 
former* occasion the plaintiff had sought to eject the defendant as

*Seeou<i Appeal No. 196 of 1899 from a decreo of Maulvi Syed. Jafar 
Husaia Khan, Subori^inate Judge of (xoinikhpui'j dated the 31st December 1898, 
confirming' a decree of Mi'. H. David, Munsif of Basti, dated the Ofch Kfovem- 
her 1897.
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iggg a tenant by proceedings under the Hortli-Western Provinces, Rent
------------ Act, 1881, This was so 5 but in those proceedings the Board ofZtTBEDA ' j: o

Bibi Revenue had found that the relation of Iand-holder and tenant
Sheo did not subsist between the parties, and had directed the plaintiff

C h a e a w . jjQ seek his remedy in a Civil Court. The lower appsllate Court
(Subordinate Judge of Gorakhpur) dismissed the appeal confirm­
ing the decree of tlie Court of first instance.

The defendant threupon appealed to the High Court.
Munshi Harihans Sahai, for the appellant.
Pandit Moti Lai Nehrv> (for whom Pandit Tej Bahadur 

Sapru), for the respondent.
Baiterji, J,—This is an untenable appeal. The plaintiff 

respondent is the purchaser of the rights of two persons who 
mortgaged certain property to the defendant appellant. The 
amount of the mortgage was deposited by him in Court, and was 
withdrawn by the mortgagee in full discharge of the mortgage. 
The mortgagee delivered possession to tho plaintiff of the whole 
of the mortgaged property except a grove which is claim̂ sd in 
this suit. The Courts below have decreed the claim. The first 
contention urged in this appeal is that the suit is cognizable by a 
Court of Revenue and not by the Civil Court. That contention 
is based upon the argument that the plaintiff, by reason of his 
having applied to the Revenue Court for the ejectment of the 
defendant under section 36 of Act No. X II of 1881, is precluded 
from denying that the relationship of landlord and tenant exists 
between him and the defendant. It appears that the plaintiff did 
issue a notice for the ejectment of the defendant under section <36 
of the Rent Act, That notice was contested, and ifl the result the 
appellate Court held that the plaintiff was not entitled to ejfect 
the defendant under the proceedings taken by him in the Revenue 
Court, The order of the Board of Revenue, which is the only 
order on the record of this case, is to the effect that the plaintiff 
ought to seek his remedy in the Civil Court. From that order 
it is clear that the Revenue Court did not find that the relation of 
landlord and tenant existed between the parties. The mere fact

84 THE INDIAN LA.W SEPORTS, [vO L. X X II.



V .
as

C h a b a n .

of the plaintiff having applied to the Revenue Court for the is09
ejectment of the defendant does not estop him from asserting, as 
he lias done in the present suit, that the defendant is unlawfully Bxbi
in possession, that is as a trespasser. The application made by sheo
the plaintiff in the Court of Revenue did not amount to anything 
more than an admission which was rebuttable. In this case he 
asserted that the defendant, after having received the mortgage 
money, had no right to continue in possession of a part of the 
pr(fperty, and that she was thus in possession as a trespasser, A 
suit brought upon such an allegation can only be brought in the 
Civil Court. It has been found that the relation of landlord and 
tenant does not exist between the parties. It was never stated in 
the pleadings that such relation subsisted between the parties.
Tbe only ground upon which the defendant contended in the 
Courts below that the suit Was not cognizable by the Civil Court 
was the ground stated in the first plea in the memorandum of 
appeal to the lower appellate Court, namely the fact that the 
plaintiff had issued a notice of ejectment under section 36 of A.ot 
No. X II of 1881. Upon the allegations made in this case and 
the findings of the Court below this was a suit which was ex­
clusively cognizable by the Civil Court. The lower appellate 
Court has found that the grove in question was planted during 
the time when the defendant was in possession as an usufructuaiy 
moi’tgagee, and that it is thus an accession to the mortgaged pro­
perty. It has found that separate possession and enjoyment of 
the^rove without detriment to the principal property is not pos­
sible. ' It has further found that tbe planting of the grove was not 
necessary to preserve the property from destruction, forfeiture, 
or Stile, and that the grove was not planted with the consent of 
tSe mortgagor.’ Consequently under section 63 of the Transfer 
of Property Act the mortgagor is entitled to obtain delivery of 
possession over the accession made to the mortgaged property.
It is true that the lower appellate Court in its judgment uses the 
word plaintiff when referring to the question of consent ; but 
having regard to the fact that the Court in distinct terms referred
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1899 to the provisions of the seeoaci paragraph of seGtion 68, and that 
it was considering whether all the conditions mentioQed in that sec • 
tion applied; it is clear that the Court meant to find thai; the 
grove was not planted with the consent of the original mortgagoL's. 
Upon the findings of the lower appellate Court the second conten­
tion raised in this appeal cannot be sustained. I t  is urged, lastly, 
that the plrdntiff ought to liave sued for redemption of the mortg tge. 
I t has been fbund, and it is a fad which was evidently admitted 
on the pleadings, that the defendant reoeived the whole of ' Uie 
mortgage money in full satisfaction of the mortgage. That being 
80, there has besii a redernptiou of the mortgage, and as the bulk 
of the property has been restored to the representative of the 
mortgagor, the only suit whioh the plaintiif, as such represent­
ative, had to bring was a suit for recovery of possession of the 
property which was withheld from liim, I  dismiss the appeal 
with costs.

Appeal dismissed.

1S99 
Jul'^ 16.

Before Mr. Justice B la ir  and M r, Justice AiJcman.
DHAISTI RAM (Debendakt) u. CHATTJRBHUJ akb ANoiHBTt 

( P la i i s t ip p s ) .®

Civil Frooedare Code, seotion 24.i -  J3xeoiitio}i o f  deoree— Q uestions/or the 
Court executing ihe decree—Sale in exeetition—Suit hy decree-holder 
and judgment-deltor against auction purchaser to set aside sale alleging  
an uncertified adjui'tnient o f the decree prior to t'he sale.
Held, that the provisiou of section 2-14 of the Code of Civil Procedras 

disallowing a separate suit to determine questions arising between the pafcxes 
to the suit in which a decree has been passed and bearing upon the exec-ution 
thereof, operates not only to prohibit a suit between the parties and th’eir 
representatives, but also a suit by a party or his representative against an 
auction parchaser in execution of the decree, the object of which suit is to 
determine a question which properly arose between the parties or their 
repreaentatives relating to the esecntion, discharge or satisfaction of the 
decree. B asti Sam  v. J '̂̂ attu (1), and Prosumio Knmat Sanyal y. K a li I>as 
Sanyal (2) referred to.

^ First Appeal from order JTo. 46 of 1899 from au order of W. P. WellSj, 
Esq., District J  udge of Agra, dated the 6th May 1899.

(1) (1885) I. L. R., 8 All., 146. (2) (1892) I . L. R., 19 Calc., 683.


