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plaintiffs was held not to be a defect which affected the merits
of the case or the jurisdiction of the Court; in my opinion no
ground bas been made out, so far as this appeal is concerned, for
interference with the decrees of the Courts below.

The only other question raised before s, namely, as fo dam~
ages, was fully considered in the case of Moll Schutte and Co. v.
Luchmi Chand (1), and I agree with the way in which it was
then decided.

Appeal dismissed.

FULL BENCH.

Before Sir Arikur Strachey, Enight, Chief Justice, Mr. Justice Knox,
M. Justice Banerji and Mr. Justice Aikman.
LALTA PRASAD (APPLICANT) ». NAND KISHORE anxp oTHERs (OPPOSITE
PARTIES).*

Civil Procedure Code, sections 102, 103, 157—~Order dismissing a suit for
default of eppearance—Constiruetion of order—dpplication for res-
toration of suit~Pleadings—-What constitutes an ¢ Appearance”.

In construing an order alleged by one side and denied by the other to b= an
order under section 102 of the Code of Civil Procadure, the order will'be congi-
dered as an order undex section 102 if, apart from the mere description which
the Court gives of its action, and apart from the actual fact of the plaintiff’s
appearance or nom-appearance, the real meaning and substance of the Court’s
action is, that it dismisses the suib on the view, whether right or wrong, that
the plaintiff appears and the defendant does not appear.

‘Where, his suit havieg been dismissed for default of appearsnce under sec-
tion 102 of the Code, the plaintiff applies for its restoration, the defendant can-
not contest the application 4 limine as one which cannot be entertained at ofl
under section 103 by showing that at the time of the dismissal there was.an
appearance by the plaintiff in fact or in law ; but as an answer to the applicar
tion on the merits the defendant can raise the contention that the plaintiff wag
not prevented from appearing because in fact he did afipear. x

Tt is not an * appearance ¥ within the meaning of section 392 of the? Code
when fthe plaintiff is represented only by a pleader who is without insteuctions
enabling him to proceed with the case, and who is merely instrueted to apply

*First Appeal No. 22 of 1899 from an order of Pandit Rai Indar Narain,
Subordinate Judge of Farrukhabad, dated the 23rd January 1899, )

(1) (1898) I.L. B, 25 Calc., 505, .
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for an adjournment, Shankar Det Dube v, Redha Krishna (1) and Soonder-
lal v. Goorprasad (2) approved. Makomed Azeem-ool-lal v. Ali Dulksh (3)
Kasti Parstad v. Debi Das (1) and Kenali Lal v. Naubet Rei (5)referrved to.

THIS was an appeal under section 588 (8) of the Code of
Civil Procedurs from an order rejecting an application made
under section 103 of the Code by o plaintiff whose snit had been
dismissed. The suit was instituted on the 19th of May 1898.
Issues were fixed, and there were several adjournments of the
Lgaring. On one of the adjourned dates certain evidence was
taken, that is, the plaintiff’ gave evidence, one of the defendants
was examined as a witness for the plaintiff, two other wit-
nesses were examined on the same side, and certain documentary
evidence was filed. There was then a further adjournment for
the purpose of obtaining the attendance of eertain other witnesses
fovr the plaintiff who were not present. There were other
adjournments which need not further be referred to, and at last
the case came on for hearing on the 25th of November 1898.
On that ocecasion the plaintiff was not present. There were
present gertain pleaders who had been engaged by the plaintiff,
and also the defendants. The plaintiff’s pleaders presented on
his behalf an application for adjournment of the suit on the
giound of his illness and also the illness of a friend. The
pleaders in presenting this application stated that they were
nnable to proceed with the case, apparently by reason of the
plaintiff’s absence. The Court rejected the application for an
adjournment and proceeded to pass the following order dismiss-
ing the guit :—* Up to the present this case has been adjourned
four times since June 1898, on applications made by the plaintiff,
Tinally proclamations and warrants were issued for some of the
plaintiff’s witnesses, who have with difficulty been got to
attend to-day ; but the plaintiff has been called, and he himself
is not pressut, and his pleaders being unable to proceed with the
case, *have, made this application for adjournment. In the

(1) (1897) I. L. R, 20 AlL, 195, (4) (1875) N.-W. P. H. C. Rep.,
@) 18983 L L. R., 23 Bom., 414, 1875, p. 77.
(3) Els73 N.-W= P. H. C. Rep,, (5) (1881) L L. R, 3 All, 519.
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application no reasonable cause is given for adjournment. Sick-
ness, or a friend being at the point of death, is not a proper
ground for non-prosecution, especially when no certificate of
sickness has Dbeen produced. It appeuars that for some reason
there is intentional inaction on the part of the plaintiff. Under
these circumstances the case cannot remain pending. The Court
cannot waste its time over the business of such a negligent
party, It is therefore ordered that the claim of the plaintiff
be dismissed for default of appearance and for want of prose-
cution, with costs; the costs of the defendant to be borne by
the plaintiff.”

- On the 22nd of December 1893 the plaintiff applied for
restoration of the suit to its original number, urging that there
was in fact sufficient and reasonable cause for his not having
prosecuted the suit on the 25th of November.

The defendants filed a counter application pleading (1) that
the ease had not been dismissed in default of prosecution, (2) that
the case had not been decided e parte, (3) that the petitioner
ought to have filed an appeal against the order of the Bubordi-
nate Judge, and (4) that no good reason for the petitioner’s
absence on the 25th November had been, or could be, shown.

The Subordinate Judge disallowed the plaintiff’s application
on the ground that the order dismissing the suit was not in effect
an order under section 102 of the Code, that it was a dismissal for
want of proof, and therefore the plaintiff’s remedy was by appeal
against the decree and not by application under section 103.

Against this dismissal the plaintiff appealed to the High
Court. _

Munshi Gulzari Lal for the appellant,

The order of the 25th November 1898 as rightl$ understood
was an order under section 102 read with section 157 of the Code
of Civil Procedure. It clearly says that the suit was dismissed
“ for default of appearance and want of prosecution ” the ev'idence_
upon the record was not taken into consideration and the suit
was not decided upon the merits. The Court in"dealing with the
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subsequent application under section 103 of the Code was not com-
.petent to go behind the order passed under section 102 and say
that it was a wrong order and therefore an application under
section 103 would not lie. The Court had only to interpret that
order and to see whether it was really an order passed under
section 102 and then to deal with the application under section
103 on the merits. I submit that the order of the 25th November
was in substance and effect an order under section 102. The
ci®umstances under which it was passed were exactly those under
which an order under section 102 of the Code would be legally
justified. Thepleaders who presented the application for adjourn-
ment on that date on behalf of the plaintiff-appellant were not
instructed to go on with the suit in case the applieation was
vefused. The following cases were referred to :—

Fazal Ahmad v. Bahkadur Singh (1), Hira Dai v. Hira Lal
(2), Ramiahal Ram v. Rameshor Ram (38), Shankar Dat
Dube v. Radha Krishna (4), Bhimacharya v. Fakirappo (5),
Administrator-General of Bengal v. Lala Dayaram Das (8),
Zeinulobdin Khaw v, Ahmed Ruza Khan (7), Jonardan Dobey
v. Ramdhone Singh (8), Bhagwan Dai v. Hira (9), Shrimant
Sagajirao v. 8. Smith (10). Soonderlal v. Goorprasad (11).
The cases in I. L. R. 20 Allahabad and 23 Bombay are exactly

in point. There seems to be no conflict of authority upon the

point that an un-instructed pleader or counsel caunot represent

a party in a court of justice.

® Paadit Sundar Lal for the respondents.

« Under section 157 of the Code of Civil Procedure if-on any
day to which the hearing of the suit is adjourned, the parties or
ahy of them fail to appear, the Court may dispose of the suit in

"one of the mddes provided in chapter VII of the Code, or make
such order as it thinks fit. The 25th November 1898 was the

(13 1592) Weekly Notes, 1893, p. 25.  (6) (1871) 6 B. L. R. 688.
(2 (1885) 1. I. K., 7 AlL, 538. 7) (1878) L. R. 5 L A., 233.
(3) (1886) I L. R., 8 All, 140. 8) (1896) I. L. R., 23 Cale., 738,

(4) (1897) L.L. R. 20 AL, 195. (9) (1897) L L. R., 19 ALL, 355,
(B) (1867) 4 Bowhay H, C.,, Rep,, 206 (10) (1895) I, 1. R., 20 Bom., 736.
AC T, . (11) (1898) L. L. B., 23 Bom,, 414,
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date of adjourned hearing of the case. Documentary evidence
had already been filed. The Court could either dismiss the suit
under section 102 of the Code, if the plaintiff did not appear, or
dispose of the case on the merits on the evidence on the record.
In the latter case the plaintiff’s remedy is by way of appeal
under section 540 of the Code, and not under section 103 of the
Code. The plaintiff’s pleader was present before the Court.
Whether his presence was appearance under section 102 of the
Code or not depended upon the instructions he had received—
Soonderlal v. Goorprasad (1). There is nothing on the record
to show that he had no instructions to appear. The order of
the 25th of November 1898, read with the order under appeal,
shows that the Court did not dispose of the suit under chapter
VII of the Code, but on the merits. Therefore no application
can be made under section 103 of the Code. There must be an
order under section 102 of the Code, before an application under
section 103 can be made —Muhomed Azeem~ool-lah v. Ali Buksh
(2) and Kashi Parshad v. Debi Das (3). The case of Kapahi
Lal v. Naubai Rai (4) also supports this contention. 6

Munshi Gulzari Lol in reply—The rulings relied upon by
the other side do not really decide the point arising in this case.
Some of them are clearly distinguishable and the others, I con-
tend, were not rightly decided. The opening words of section
103 make it abundantly clear that a court in dealing with-an
application under that section should not reconsider its order
under section 102 of the Code. "

SrracueY, C. J.—This is an appeal under section 588 (8) of
the Code of Civil Procedure from an order rejecting an applica-
tion by a plaintiff under section 108. The suit was instituted ¢n
the 19th of May 1898. Issues were fixed, and therd were several
adjournments of the hearing. On one of the adjourned dates
certain evidence was taken, that is, the plaintiff gave evidence,
one of the defendants was examined as a witness for the plaintiff,

(1) 51898) 1. L. R, 23 Bom., 414. (3) (1873) N..W, P., H. C. Rep,
(2) (1873) ¥..W. P,, H. C, Rep,, 1875, p. 7.
1873, p. 74 (4) (1821) L L. R., 8 AlL, 519,



VOL. XXIL] ALLAHABAD SERIES. 71

two other witnesses were examined on the same side, and certain
documentary evidence was filed. There was then a further
adjournment for the purpose of obtaining the attendance of
certain other witnesses for the plaintiff who were not present.
There were other adjournments which need not further be referred
to, and at last the case came on for hearing on the 25th of
November, 1898. On that occasion the plaintiff was not present.
There were present certain pleaders who had been engaged by the
plajntiff, and also the defendants. The plaintiff’s pleaders
preseated on his behalf an application for adjournment of the suit
on the ground of his illness and also the illness of a friend.
The pleaders in presenting this application stated that they
were unable to proceed with the case, apparently by reason of
the plaintiff’s absence. The Court made an order rejecting the
application for adjournment and also dismissing the snit. The
earlier part of that order referred to the number of adjourn-
ments alrendy granted, and then continued :—* The plaintiff
was called and he himself is not present, and his pleaders, being
unable to proceed with the case, have made this application for
adjournn;ent. In the application no reasonable cause is given
for adjournment.”” The order went on to eriticise the reasons put
forward in the application, and to say that the plaintiff seemed
to be “intentionally negligent.”” The order concludes with these
words :—“ Therefore it is ordered that the claim be dismissed for
default of appearance and for want of prosecution, with costs.”
Ttewill be observed that the order makes no reference to the evid-
ence, oral and documentary, which had already been taken in the
case. We construe that order as an order passed under the earlier
partion of section 157 of the Code. In other words, the Court,
-in our opinian, regarded the case as one in which the plaintiff
had failed fo appear at the adjourned hearing, and proceeded
to dispose of the suit in one of the modes directed in that behalf
by Ckapter VII, that is, under section 102 of that chapter.
We have arrived at this coustruction by a consideration of the
terms of the order as a whole, and more especially with regard
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to three points. The first is the expression baghair haziri, or
“ defanlt of appearance.” That is the expression which a Court
ordinarily uses when dismissing a suit for default of the plaintiff’s
appearance. The second point is that if the suit had been dis-
missed otherwise than under section 102, one would have expected
the order to have at least referred to the evidence previously
adduced by the plaintiff., The third point is that in awarding
costs to the defendant the Court awarded half the pleader’s
fees only, and in doing so obviously acted with reference
to Rule 458 of the Rules of the 4th April 1894, which is appli-
cable only to cases in which one of the parties does not appear,
and which is not applicable where both parties appear and the case
is decided after contest. We also construe that order as meaning
that the pleaders for the plaintiff, though preseat and applying
for an adjournment, were not duly instructed for the purpose of
proceeding with the suit, or instructed otherwise than for the
purposes of the application. The order refers to those pleaders
as unable to proceed with the case, that is unable in consequence
of the plaintiff’s absence ; and when, notwithstanding the presence
of the pleaders, it describes the suit as dismissed for default of
appearance, we think that the Court was presumably referring
1o those cases in which if has been held that the mere physical
presence of a pleader not instructed except for the purpose of
applying for adjournment, is not an appearance in the suit in
the sense of Chapter VII of the Code.

That being our construction of the order, what next happenad
was that ou the 22nd of December 1898 the plaintiff made an
application under section 103 of the Code for an order ‘to set tHe
dismigsal aside, The Court rejected that application on the
ground that the dismissal of the suit could not be treated as a dis-,
missal for want of appearance of the plaintiff under gection 157
read with section 102, but must be treated as a dismissal on the
merits, and for want of proof, having regard to the faet that
evidence had been taken and was on the record. The Court
observed that the contention of the pleaders, that on the 25th
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of November they had had no instructions, could not be main-
tained, Xt,however, did not go into any evidence as to the nature
orextent of the pleader’s instructions, no doubt because, in the
view which it took of that case, that question was not material.
The Court held that as the :uit had not been dismissed for
default of appearance, the application under section 103 could
not be maintained. It therefore dismissed the application,
and the plaintiff now appeals to us from that decision,

s The contention of the plaintiff in this appeal is that the suit
was in fact dismissed under section 157 read with section 102,
and that his application under section 103 ought therefore to have
been determined as such an application properly made, and on the
merits. He contends that as he was not present on the 25th of
November, and as his pleaders, though present, were not duly
instructed in the suit, there was a dismissal of the suit for default
of appearance under section 102. In support of that contention
he relies on, amongst other authorities, the decision of this Court
in Shankar Dat Dube v. Badha Krishno (1) and of the High
Court ‘of Bombay in Soonderlal v. Goorprased (2).

The defendants support the decision of the Court below. They
contend on two grounds that section 102, and therefore section 103,
is not applicable to the case. The first ground is, that the order of
dismissal does not purport to be passed under section 102, and on its
true construction is not an order under that section. The second
ground is that, even if the Court purported to act under section
102, or intended so to act, it could not legally dismiss the suit under
sqctlon 102, because there was in law an appearance of the plaintiff
within the meaning of section 102, It was further argued that the
ofder dismissing the suit, as it could not be considered a legal

“order under section 102, must be treated as an order dismissing
the suit in the ordinary way on the merits, or at all events not
for waut of appearance, and that the plaintiff’s remedy was not
by way of application under section 103, but by way of appeal.
In support of this contention the learned advocate for the
(1) (3897) I, L. B., 20 AlL, 195. (2) (1898) I, L B 23 Bom,, 414,
10
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defendants cited, amongst others, the cases of Malhomed Azeem-
ool-lak v. Ali Bulksh (1), Kashi Parshad v. Debi Das (2) and
Kanahi Lal v. Neubat Rai (3).

The reply of the plaiutiff to this contention is, first, that the
order on its true construction is an order of dismissal under seetion
102; and secondly, that a defendant cannot, in reply to an appli-
cation under section 103, be heard to say that an order purporting
to be passed under section 102, was one which the Court had no
power to make under that section, or to contend for any 1'eas‘m;
that, contrary to the meaning and effect of that order, the plaintiff
had actually appeared when his suit was dismissed for non-appear-
ance.

Now in the first place, as I have already stated, we construe
the order of the 25th of November 1898, as an order by which
the Court intended to act and believed itself to be acting under
section 157 read with section 102. It is not necessary to repeat
the reasons which I have already given for that construction.
In the second place, what is the meaning of the opening woxds
of section 103 of the Code “ when a suit is wholly or partially
dismissed under section 102?” Ts it a dismissal under section
102 merely if the order says that it is passed under section
102? Or ig it only a dismissal under section 102, if, irres-
pective of the language of the order, the suit was dismissed
upon an actual non-appearance of the plaintiff in factor law ? Or
is the suit dismissed under section 102 if, apart from the mere dos-
cription which the Court gives of its action, and apart from the
actual fact of the plaintiff’s appearance, or non-appearance, the
real meaning and substance of the Couri’s action is that it dis-
misses the suit on the view, whether right or wrong, that the
defendant appears and the plaintiff does not appear? We think
that the third of these views is the correct one. The mere nam-
ing of the section is not couelusive though, no doubt, it may be a
useful piece of evidence in construing the order, which must he

(1) (1873) N..W. P, H. C. Rep,, (2) (1875) N.-W. P, H, C, Rep,,

1873, p. 74, 1873, p. 71.
(3) (1881) L L, R, 3 AlL, 519,
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read and construed as a whole. Bat, although the Court may
describe an order of dizmissal, as being made under section 102,
the order, taken as a whole, may show that the description is an
error, and that the Court was not really dismissing the snit on the
view that the plaiotiff was not appearing. So, too, if section 102
is not named, and even if some other section, whether section
158 or any other, is named, still it may be that that is a mere misdes~
cuphou, and that nevertheless the real reason for the dismissal is
that in the Court’s view the defendant appears and the plaintiff
does not appear. Insuch a case, notwithstanding the misdescrip~
tion, there is in substance and in fact a dismissal of the suit for non-
appearance of the plaintiff, and therefore a dismissal under seetion
102, although that dismissal may be absolutely wrong, either
because the Court was mistaken in supposing that the plaintiff did
not appear, ov for any other reason. If the Court was mistaken
in supposing that the plaintiff did not appear, still, whether the
mistake was one of fact or of law, the appearance would not make
the dl‘mlsgal one not ordered under section 102, it would only
make the dismissal uuder that section a wrong one. In other
words, a suit is dismissed under section 102 if the dismissal is based
on the state of things contemplated in that section, that is, if the
Court’s reagou for the dismissal is its view that the plaintiff has
not appeared.

If that is the correet view of the meaning of the opening words
of sgction 103, referring to a suit being dismissed under section 102,
it follows that a plea by the defendant, in answer to the plaintiff’s
application under section 103, that the order under section 102 was
illegally made, is irvelevant. Section 103 allows the plaintiff to
apply for an order to set the dismissal aside, where the suit has
been in fact wholly or partially dismissed under seetion 102, If
there has been such a dismissal in the sense I have explained,
whether right or wrong, the plaintiff is entitled to apply to the
Court to set it aside, and it is no answer to such an application to
say that the order sought to be set aside was illegal for any
veagon whatever. Therefore the defendant cannot contest the
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application inm limine a8 one which cannot be entertained at oll
under section 103 by showing that at the time of the dismissal
there was an appearance by the plaintiff in fact or in law. DBut
what can the defendant do? He is entitled fo meet in any
way that is relevant the plaintiff’s allegation, which is the only
ground on which such an application can succeed, that the plain-
tiff was prevented by any sufficient cause from appearing when
the suit was called ou for hearing. In order to succeed the
plaintiff must prove that he was so prevented from appearfag.
The defendant may prove that the plaintiff was not prevented
from appearing.  Those terms would undoubtedly cover a
contention by the defendant that the plaintiff was not prevented-
from appearing because, in fact, he did appear, o that the
contention that there was such an appsarance in fact and in law,

though it cannot be used as a bar to the application under

section 103 in limine would still be material on the merits
of the application and as a ground for dismissing it under the
section. '

Now in the present case the plaintiff did nov appear in
person. If he appeared at all, it was by his pleaders, If
his pleaders were not duly instructed and able to answer all
material questions relating to the suit, if they were instructed only
to apply for an adjournment, then Pandit Sundar Lal concedes
that according to the authorities, and particularly according to
Shankar Dat Duwbe v. Radhe Krishna and Soonderlal v.
Goorprasad, with which we agree, the plaintiff did not appear?tt
all. Therefore all depends on two questions: first, were the
plﬂaders duly instructed in the sense of these authomtles‘? and,
secondly, if they were not, and if consequently there was re
appearance by the plaintiff on the 25th of November 1898, was he
prevented by any sufficient cause from appearing ?

These questions have not been considered by the Court below.
It did not consider them because of the erroneous view which it
formed of the nature of the crder of dismissal. _It should have
treated that order as a dismissal of the suit under section 102, and
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disposed of the application solely with reference to the circums~
stances contemplated by section 103, , The order must be set aside
as in effect passed on a preliminary point, and the case must go
back to the Court for the application under section 103 to be dis-
posed of on the merits,” In this judgment I have not thought it
necessary to discuss in detail the various cases that have been cited.
If any of them, being decisions of this Court, and especially the
cases reported in N.-W. P. H. C. Rep., 1873, p. 74, N.-W. P. H.
O Rep., 1875, p. 77, and L. L. R.,, 3 All, 519, contain anything
inconsistent with the views expressed in this judgment, they must
be considered overruled to that extent. The appellant will have
his costs of this appeal. The other costs will abide the result,

Krxox, J—1 fully agree with the order proposed and with
the reasons given for the same. \

BanEery, J.—I am of the same opinion, but desire to make
a few observations. Two points have been conceded, and in
my opinion rightly conceded, by the learned advocate for the
respondents, The first is that if the dismissal of the plaintiff’s
elaim veas in faet and in law a dismissal under the first part of
seetion 157 of the Code of Civil Procedure, that is, a dismissal
under section 102, on the ground of the plaintiff’s failuve to
appear at the adjourned hearing of the suit, the plaintiff has
a remedy under section 108. The second point is, that the mere
presence of a pleader at the hearing is not an appearvance within
the meaning of the Code unless the pleader was duly instructed
#hd able to answer material questions relating to the suit. On
both these points the course of rulings in this Court in recent
years, and in the other High Courts is to the effeet that in
the former case an application ean be made under section
103, and irs the latter, that the party represented by a pleader
without instructions must be deemed not to bave appeared:
There is no reason to depart from this consensus of rulings.
The Tearned advocate for the respondents contends that whenever
‘an application is made under seciion 103, the first qiiestion
to be determinéd is, whether the ovder which is sought to be

11

1898

Lazta
PrAsaD
v,
Naxp
KisEoRH.



1809

Larra
PrAsAD
ko
Nivp

E1sHoRE.

78 THE INDIAN LAW REPORTS, [voL. xXXIL

set aside could legally Lave been made under section 102, With
this contention, and the rulings which support it, I am unable to
agree. What the Court has to determine is, whether the order of
dismissal was, in fact, made under section 102 ; that is, whether it
was made on the ground that the plaintiff did not appear and the
defendant did appear, not whether that order was rightly or legally
made. When a Court bas dirmissed a suit on the ground that the
defendant has appeaved and the plaintiff has not appeared, that is a
dismissal under section 102, and an application can be made under
scction 108 to set aside such a dismissal. The plaintiff’s success
upon that application depends on his ability to prove that he was
prevented by any sufficient cause from appearing when the suit
was called on for hearing, The defendani may, for the purpose
of showing that no such cause existed, prove that, in fact, the
plaintiff had appeared, and that he was not prevented by any
sufficient reagon from appearing at the hearing: but that isa ques-
tion which must be determined for the purpose of considering
whether the plaiutiff has been able to substantiate his application
under section 103 to set aside the dismissal. In this cage, 28 has
been shown in the judgment of the learned Chief Justice, the
Court did, in fact, dismiss the suit on the ground that there was
no appearance on behalf of the plaintiff. That being so, the
plaintiff was entitled to apply under section 103 for the setting
aside of that Jdismissal, and the Court below was wrong in refus-
ing to entertain the application. T agree with the order proposcd
by the learned Chief Justice. ~
ArrwaN, J—1I also am of the same opinion. The learned
Subordinate Judge says that the order of dismissal which was
passed on the 25th November, 1898, amounted to a dismissal for
want of proof, I am clear that this is a mistake. 1t would havé
been open to the Bubordinate Judge in the present case to say that
the evidence on the record was insufficient to prove the plaintiff’s
case, and that therefore the suit was dismissed. Had he said
g0, that would have been a decree against which the plaintiﬁ;’s
remedy would have been by way of appeal. But what he did say,
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wa~ that the suit wus dismissed for default of appenrance, That
is clearly an order passed under the first part ot =ection 157 read
with section 102 ot the Cade, and the plaintiff adopted the proper
course by applying under section 103 for an orler to set the dis-
wissal nside. The argument that becunsze the Conrt moy have
been mistaken in thinking that there wus no appeurance by the
plaintiff, the order must be faken to have been one not pasced
nnder section 102 i¢, in my opinion, utterly fr hzzf'iom, and I
would dissent from anything there may be in the judgments cited
whieh would support such reasoning. T conenr in ilie exder jro-
!S"l(\fﬂd.
Appaccl decreed and cause remanded.

APPELLATE CLVIL.

Before Sir Arthur Strachey,Knight, Chief Justice, and Ir. Justice Banesjt,
DHAN EUNWAR aND ANOTHER (OPPOSITE PARTINS) » MAHTAD SINGH
AND OTHERS (0BIRCTORS).?

Civil Procedure Code, Section 24d—DBxecution of decree - Sale tn ezecution

Decree satisfied — Amendment of decree in favor of jud gment-debtors

—dpplication by Judgmeni-deblors to recover surplus from decrees

kolders,

Where by @ sale in execution the decree as it sood at the time when
exceution was talken out had been fully sabisfied, but the decree was afterwards
amended ab the instance of the judgment-debtors, and in cousequenes of the
amendment the decree-holders were found fo have realized mors from the
'J‘udgmeut debtors thati they were entitled to, it was Zeld thab it was competent
to»thc judgment-debtors by application under seetion 244 of the Codo of Civil
*Procedure to recover such surplus from the decree-holders.

. THis was an appeal under section 10 of the Latters Patent
from the judgment of a single Judge of the Conrt. The facts of
the case, so far as they are necessary for the purposes of this
report, appear from the judgment, which was a3 follows 1
“{This appeal relates to a decree bearing date the 25th July

‘1895. Of that decree the ancestors of the present respondents

# Appeal Xo. 11 of 1899, under section 10 of the Letters Patent.
12

1899

Taxra
Prasap
V.
Narp
KisuorE.

1809
July 6.



