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with this view, as it overlooks tlte provisions o f section 70 o f  
the Indian Penal Code, to which I have already deferred. The 
questiorv^whether the sentence has been enhanced by the appellate'* 
Court, is a question o f  fact in each particular case, and must 
be determined with reference to the facts of the case. This was 
held in Rahhal Baja  v. Kirode Pershad Dutt (1), and this 
appears to have been the opinion o f Brodhnrst, J,, in Einpress v. 
Meda (2). In this case, i f  the alternative sentence o f imprison­
ment in default oF payment o f fine be undergone by the accused, 
he would serve out the full term o f imprisonment imposed by 
the Magistrate, and he would still be liable to have his property 
seized and sold for realization o f  the fine. The alteration o f  
the sentence by the appellate Court therefore amounted to an 
enhancement of the sentence, and was consequently illegal. I 
allow the application, and alter the sentence to that ot a fine o f 
Es, 20, in addition to the sentence of four months’ rigorous 
iiSjMisonment. As I  am informed that the fine has already been 
realized, it is not necessary to pass an alternative sentence in 
default of payment,
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Sefore Mr. Justice SurTcUt and Mr. Justice Qhamier.
MUBARI LAL (JTOaatEJTO’-DBBTOB) o. UMRAO SINGH (Decbek-hoxiDEb).* 
Givil Procedure (7od!e, sections 36 and 37— Aof Sfo. X V  o f  1877 (Indian 
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Held, that au application in execution of a deerde was not an application 

“ in aceordanca with law” within the meming of article 179 of the second 
schedule of the Indian Limitation Act, 1S77, ufhen it was made by a general 
attorney of the deoi'ee-holder at a time when the decree-holder himself was 
resident within the local limits of the jurisdiction of the Cocirt executing- the 
decree.

T h e  facts o f  this case sufficiently appear irom the judgment 
o f the Court.

* Second Appoal Ho. 156 of 1.900 from a decree of Manshi Shankar Lai, 
Additional Subordinate Judge of Saharanpur,” dated the 27th ISTovember 1899, 
re-versing a decree of Pandit Kunwar Bahadur, Jdunsif Muzaffarnagar, dated 
the 25th February I8i99. »

(1) (1899) I. L. B., 27 Calo., 175. (2) Weekly ITotes, 1887, p. 100.
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liAXi Pandit ^undat Lai and Pandit Madan Mohan Malaviya,
¥mbao for the respondent.

BtJEKiTT and. Ghamier, JJ.—The appeal arises out o f  pro­
ceedings in execution of a decree. The only question which we 
have to d.ecide is, whether the present application for execution 
was within time or not.

The decree is dated January 31st, 1894. The present appli­
cation for execution is dated September I9fch, 1898.

The decree-bolder relies upon an application dated January 
9th, 1S96, for the payment out of Court o f the proceeds of cer­
tain property sold ia execution o f the decree, as being an ai)pli- 
cation made in accordance with law,”  asking the Court to take 
some step in aid o f  execution. The judgment-debtor does not 
deny that the application in question was made to the proper 
Court, and was one asking it to take a step in aid o f execufĉ CHi, 
but he contends that the application was not made “  in accord­
ance viith law.”

The application was presented by a person holding a general 
powei-of-attorney from the decree-holder, but it is found as a 
fact that the decree;holder, at the time when the application was 
made, was resident within the local limits of the jurisdiction of 
the Court. Consequently the person who presented the applica­
tion was not a person who, with reference to sections 36 and 37 
of the Code o f  Civil Procedure, was entitled to make any appli­
cation to the Court on behalf o f  the decree-holder.

His power-of-attorney authorized him to graut receipts for 
money; the Court concerned allowed him, to act and apply on 
behalf of the decree-holder, and the decree-holder has given 
credit for the sum received from the Court.

The question is whether, under such circumstances, thie appli­
cation should be held to have beea made “  in accordance with 
law^  ̂ withiji the meaning of clause 4 o f article 179 o f Schedule
I I  of the Limitation Act. Pandit Sandar Lai, on behalf of 
t\ie decree-bolder, relied upon section 678 o f  the Code o f Civil 
Procedure, but we 'thiuk that that section applies only to 
or defects or irregularities in the suit or proceedings out o f  whien
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the appeal then being heard arises/and not to previous suits or 1901 

proceedings which have come to an end. He also relied upon 
the circumstances that the person who made the application had Lal
power to give a receipt for the money, t h t t  credit had been given U mbaji

for the money received from the Coiirt> and that the judgment- 
debtor had not only not been damnified by the proceeding, but had 
actually benefited therebv. These circnmstnnces, i f  established, 
entitle the decree-bolder to our sympathy, but on consideration, 
we have come to the conclnsioa that It would be a dangerous 
extension o f  the rule that defects o f  form do uot prevent an 
application for execution from being one made in accordance 
with law ”  i f  we were to hold that an application made by a 
person who was not entitled to make it at all was an applica­
tion made “  in accordance with law.”

It may be that i f  the defects in the application had been 
brought to notice in 1896 when it wss made, the Court might 
have allowed it to be amended by the addition o f the signature 
o f the decree-holder/ or some authorized person. It may also 
be that a judgment-debtor can waive such a defect, or that if  
proceedings are taken on such an application, a Court o f appeal 
would, by reason o f section 578 of the Code o f  Civil Procedure, 
in an appeal arising out of those proceedings, "decline to reverse 
orders passed therein. But in the present case there was no 
amendment; such proceedings as took place on the application 
were held behind the back o f the judgment-debtor, and, as we 
have said, section 578 cannot now be made use of.

I f  we were to hold that the application now in question was 
an application made accordance with law,”  we see no reason 
why an application made by a person holding no power-of- 
attorney, or even by the “  man in the street,”  should not be held 
to be an application made in aooordanee with law.

For these reasons w;e t h in k  t h a t  t h e  p p ese iit  a p p l im t ip n ^ & ^  

execution is not saved from the bar o f  limitation by the applica' 
tion o f  January 9th, 1896.

We have also considered the question-referred “tô  but not 
decided by, the lower appellate Court, naively, whether the 
decree-bolder is entitled to deduct the time spent iij the proceed­
ing held by the OoUeotor. We find that it is unnecessary to
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1901 decide this question, for even i f  the fourteen months claimed by 
the deeree'holder be deducted, the present application will stili
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liAi be barred by limitation. For these reasons we accept this appeal,

TTmkao set aside the decree of<̂ the lower appellate Court, and dismiss
this application for execatioa with costs in all three Courts. 

Ap'peal decreed,.

m:?; 
SlcjffQB:.

1901 Before Mr. Jzisiice JBurHU and> Mr. Justice Chamier.
GAN&A PRASAD (P la .t n T i f f )  t). EAM DAYAL (DsTEifD AiiT).*

Suii for balance o f  acaount—Uvidenoe—Account stated— Acknoioledffmeni
—Act No X V  of 1877 flndian LimitaUon Act), Soh. ii, Art. 64.

A mere ackaowleiSgmeat sigaud by a debtor in the account-book of his 
creditor showing a balance standing-against the debtor on an account, which 
13 not a mutual account, is neither an account stated, to which article 64 of the 
secoad schedule to the Indian Limitation Act, 1877, appliea, nor is it evidence 
of a new contract which can be the basis of a suit. Jamun v. Nand Lai 
(1>, and Shanhar v. MuTcia (2) followed. Nand Ham v. lR,am Prasad (3), 
Thahury a •v. Sheo Singh JRai {‘i), Zulfikar Ensain y . Munna Lai (5), SUal 
Trasad v. Imam B(tJchsh (6), Kanhaya Lai t- Stowell (7), Gfkasiia v. P.QH' 
chore {^),Kunhaya Lall v. Bunsee (9), Sirada v. &adigi (10) and Dukhi 
Sô M V. JSjMm (11) ^ f̂eî i'edto.

T he facts of this case sufficiently appear from the judgment 
o f  the Court. 

Mauivi Muhammad Ishaq, for the appellant. 
The respondent was not represented. 
Burk ITT and Cham ier, JJ.—The plaintiff\s case, as stated ia 

the plaint, is that on Juljj 20th, 1897, the defendant haying 
examined his acooimt acknowledged a balimce o f Rs. 549-11 to be 
dlie hf 1.1 ioj, and affixes? hi.-J signature to the plai n ti ff’s account-book. 
Allowing for suras since received and adding interest to the 
balanne, the plaintiff claims JRs. 508-11, stating that the cause o f 
action accrued on July 21st, 1897. The defendant deaied all, 
the allegations made in the plaint, and the parties went to trial 
on the siogla issue wliether or not the defendant had sighed 

* Second Appea.1 No. 696 of 1899 from a decree of Babu Prag Das, Subordin­
ate Juflge o£ Siiharirnpur, dated the 31st May 1899, reversiag a decree of 
Munshi Shiva Sahai, jSfunsif of Kairana, dated the 16th August 1898.

(1) (1892): J. L. B-, 1̂  in ., I. (6) Weelcly Notes, 1883, p. 47-
(2) (1896) I. L. R., 22 Bom., 513. .(7) ( IN81) T. L. B., 3 All., 581.
(S) (1880J r. Ii. j2., 2 A/L, 6-tl. (8) WeeJcJy JTotes, J8S1, p. 05.
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(5) (18S0) Ti L, E., 3 All., 14-8. (10) (1871) 6 Mad. H. 0. Bep., 197̂  :

(11) (1883) I. L . 10 Calc., 284, ^


