
ORIGINAL CIVIL.

518 THE INDIAN LAW REPORTS. [VOL. XLY.

Before, Ml'. Juslias Treveli/an.

1887 KALLY DOSS SEAL (PLiiN TW ir) v. NOBIN CHUNDBR DOSS
Jllarch 7. (D e fe n d a h t ) .* '

Saleh^ Eegistrar— Title to prupei-iy pitrohased at Tterjislrar's Sale— Doubifnl 
title, JEiiforcernent of-^Sndoiom ent— R ent okarge.

Tho Oourt will not enfoi’ce a doubtful title on a purohasor where (ct) there 
is a reasonable probability o£ litigalion rosultiug ; or (6) where the title 
depends on the construction and legal operation o f some ill-expressed and 
inartificial inijtrument, and the Oourt holds the oonolusion it arrives at to 
be open to reasonable doubt in some other Court.

Case in wbioli the title soug'ht to bo enforced did not fall within these 
rules.

T h is  was an application on notice made by ouo Kally Doss Seal, 
the plaintiff in tlie suit of Kally Doss Seal v. Nobin Ghunder Doss, 
to vary or discharge a ceriiaiu report of the Hegistrar, dated the 
29th November, 188G, made in pursuance an order made in the 
above-mentioned suit.

The reference on which the said Eeport was founded was one to 
enquire and report whether a good title could be made to certain 
property purchased by one Kristo Mohun Son.

The evidence taken before the Registrar disclosed that certain 
properties, being No. 19, Baboram Seal’s Lane, and No. 10, Carra 
Doss’s Gully (the latter being now No. 5, Muddun Dutt’s Lane)> 
were formerly purchased by one Jogul Kish ore Doss, the ancestor of 
Ram Chundor Doss and Nobin OhnnderDoss ; that these proper­
ties were alleged to have been dedicated by him to the sole'" 
purpose of the worship of a certain idol; the only documentary 
evidence of this dedication produced previous to 1858 was an ex­
tract fi’om the Collector’s register, showing that ou the 22nd May, 
1802, a pottah was granted to the idol, and that the alleged dedi­
cator was the shebait; that after the death of Jogul Kishore Doss 
his sons Ram Chuuder Doss and Nobiu Ohuader Doss agreed to 
partition the said properties, and that for this i^urpose they 
entered into a deed of partition, dated the 11th March, 1868; under

« Original Civil Suit No, 612 o f 1884.



which, as the deed witnessed. Ram Ohunder Doss, his family and 1S87

descendants, took No. 19, Baboram SeaFs Lane “ to live and reside in kallt Doss 
for ever as permanent tenants to the ancestral idol, pajdng for the 
same the rent at the due rate of Company’s E,s. 5 per month and N o b i n

Nohia Ohunder, his family and descendants, took No. 10, Carra ”doss.
Doss’ Lane (JSTo. 5, Muddiin Dutt’s Lane) “ to reside in for ever as 
perpetual tenants of the said ancestral idol, paying for the same 
the rent of Rs. 6 per m on th th a t the deed further witnessed that 
the two brothers should take turns in performing the worship of 
the said idol, the idol being removed from one brother’s house 
to the other in rotation; and that ia the event of the party or 
representatives of the party whose turn it should be to perform the 
said worship not performing it, it should be optional to the other 
party to perform the same at the expense of the defaulter. The 
evidence further disclosed that the worship of the idol was still 
continued and the Rs. 5 a month paid; that the grandfather of defen­
dant performed the shiva; that the Collector had refused to grant 
a pottah with regard to the property to Nobin Ohunder Doss.

Subsequently Nobin Chiinder Doss mortgaged the house No. B,
Muddun Dutt’s Lane to Kally Doss Seal, Nobin Ohunder alleging 
in his evidence that he had informed Kally Doss Seal that the j»ro- 
perty was debutter ; this, however, was denied by Kally Doss 
Seal.

Kally Doss eventually brought a suit on the mortgage, and the 
house No. 5, Muddun Dutt’s Lane, was sold by the Registrar and 
purchased by one Kristo Mohun Son. Kristo Mohun then em­
ployed an attorney of the High Court to investigate the title to 
the house, and on such investigation it was discovered that there 
were no title deeds to the house, save and except the mortgage and 
the deed of partition of 1858. The purchaser on, as he said, dis­
covering from this deed that the property purported to be debut- 
ter property, refused to carry out his purchase, and the matter was 
by an order of Court referred as above-mentioned to the Registrar 
to report on the title.

On the 29th November, 1886, the Registrar reported that after 
considering the evidence adduced before him in the presence of 
the attorneys for the purchaser and for the plaintiff, the defendant 
not appearing, he fo\ind that a good title could not be made.
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1887 Kally Doss Seal thereupon took exception to this report, sub-
ivArxY Doss mittiiig that the report ought not to be accepted or acted on, the 

suAL T{ogistrar being wrong in directing upon the cvidenoc adduced bo-
N o b i n  fore Mm that a good title could not bo made.
Dosa/ At the hearing of the application to vary the report—■

Mr. Bonnerjee and Mr. O'Kincaly for the plaintiff.
Mr. Bonnerjee.—There is no proof of any actual dedication which 

distinguishes the case from NollU Mohun Doss v. Khetter Molnon 
Doss (1). Consent of the parties miglit put an end to the endow- 
meat. See Konwur BoorgmuUh Roy v. Ram Ohimdai' Sen (2).

As to what is or is not snfficient to constitute an endowmeiiL 
see Brojo Soonderee Debia v. Rame Luchtnce Koonwaree (3); 
Ram Pur shad Boss Adhikaree v. Sreeliurae Doss Adluharee (4).

There could have been no partition if the dedication was good. 
As to the question that it was the duty of the Court to find out 
whether the objection taken was good or bad, I refer to Hamil­
ton V. Buclcmasier (5); Alexaoider v. Mills (6) ;  and an iinrc- 
portod case Suit No. 5G7 of IS*!4>, Radhcmath Mookerjee v, Tarah- 
nath Jlfoo7ce'j;7e(3, decided by Phear, J., on 12th March, 1875; and 
submit that the other side can at most show that there was a charge 
on the property of Rs. 5 per month, but to whom that charge Ŷas 
payable is not clear.

Mr. Kennedy for the purchaser.— The title is so doubtful, i f  not 
actually bad, that the Court ought not to  enforce it  on a pur­
chaser— Blosse V . Gkmmorris (7).

Unless the title is a reasonable one the Court ought not 
to ouforce i t ; the Collector’s receipts show that the original grant 
was made as if there had been a dedication; it is impossible to 
obtain the deed of dedication which took place some time in 1802. 
[ T b e v e l t a n ,  J ,— Suppose the property  had been purchased in the 
name of the idol, the Collector would have given a pottah in his 
name.] The presumption must bo that the title is in agreement 
■with the documents produced; the recitals in the deed of 1858 are 

(1) Unreported. (2) L. E., 4 I, A,, 52, 58.
(3) 2 B. L, K,, A. C., 155 ; 11 W. 11., 13 ; S. 0. on appeal 15 B, U K.,

176 note ; 20 W. K., 95.
(1 ) 18  W . R ., 8 9 9 . (5) L ,  E . ,  3  E q ,, 8 2 3 .
(0) L . l i . ,  G Cb,, 124 , (7 )  3 B l i g h ,  03 .
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evidence against the mortgageo. We have the persons having full 1887 
power to deal with the property, dealing with it as debwtter; we k I llt  dms 
have the creation of a rent payable out of the property. [T he- 
VELYAN, J.— Ĝaii the desccudaiits of cither of those persons be sued Nobot 
for the rent There is asuCficicnt oorenant for the payment of rent 
during the entire term ; and oven if there were a difficulty in. law 
equity would give assistance. The word “ paying ” has been held 
sufficient to create a rent charge. See Oiipit v. Jaohson (1). Oolce,
4i7«, shows the words necessary to create a rent charge. [Trbve- 
LTAN, J.—The question I have to consider is whether there is a 
rent charge, and whether the family cannot do away with the 
endowment.] There is no allegation that the endowment was put an 
end to by the family. With regard to the case of Brojo Soonduree 
Bebia v. Banee Luclimee Koomvaree (2), there the property was 
dealt with from the commencement as the Maharajah’s own pro­
perty ; andialicMH Fershad Doss Adhikaree v. Sreehiree Doss 
Adhilcaree (3), the plaintiff failed to prove his case. In Kom vw  
Doorganath Roy v. limn Ohunder Sen (4<), the Court found that 
there was no evidence of endowment.

In the case of Rajender DwU v. Sham Ghund Mitter (5), there 
was a similar deed to ours ; see also Ashutosh DiUt v. Doorga,
Churn Chatterjee (6). As to the old rule o f forcing a title on 
a purchaser, see iJof/ers V. Waterhome (!)-, Smmons v. Hesdtina 
(8); Fyrke v. Waddingham (9).

Mr. Bonnerjee in reply.
T r e v e ly a n , J.—In this case I have to consider whether a good 

title caa be made to a certaia house which has been sold in pur­
suance of a mortgage decree.

The matter was in accordance with the rules of the Oourt 
refei'red in the first instance to the Registrar, who has reported 
that a good title cannot be made out to the property.'

Counsel on both sides have cited cases to ma as to what sort 
of title the Court can force on an unwilling purchaser.

(1) 13 Price, 729.
(2) 2 B. L. E., A. 0., 155 ; U W. B., 13 ; S. 0„ on appeal 15 B. L. S., 175

note ; 20 W . E., 95.
(3) 18 W. B „ 399. (4) L . E,, 4 I. A., 62, 68.
(5) I. L. B., 6 Calc., 106. (6) 1. L. U , 5 Calc., 438 ; L. E.. 6 I  A., 182.
(7 ) 4 Drewry, 382. (8) 5 0. B., N, S., 554 (571). (9) 10 Hiu'o, I.
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1887 The result of recent eases on this subject is laid down Avith
Doss precision in the last edition of Fry on Specific Performance, 

fciBAL p_ ggg_ Qĵ  examining the title I -vvill refer afterwards to what
N o b ih  i s  there laid down.
Doss." The abstract of title started with the mortgage, which recited

that the mortgagor was possessed of, or otherwise •well and 
sufficiently entitled to, the house and premises.

On investigation the purchaser discovered a deed of the 11th 
of March, 1858, made between the mortgagor and his brother Ram 
Chunder Doss and referring to this and other properties. This 
deed recites that one Jogul Kishore Doss, who was the paternal 
grandfather of these brothers, purchased in his lifetime ( in the 
name of and appropriated for tlie sole purpose of the worship of 
a deity called “ Mud dun Mohunjee” established by him) two 
houses, one of which is the house in question.

The first question I have to decide is whether there was any 
endowment prior to the deed of 3 868 ; the second question is 
whether the deed of 1S68 created an endowment; and the third 
question is whether, if on the materials before me I come to 
the conclusion that there has been no endowment, there are 
circumstances in the title such as to prevent me forcing 
this title upon an unwilling purchaser. I think the case of 
Alexander v. Mills (1) shows that I must come to a conclusion 
on the first two questions. There Lord Justice James says: 
“ As a general and almost universal rule the Court is bound as 
much between vendor and pui’chasor as in every other case 
to ascertain and determine, as it best may, what the law is and 
to take that to be the law which it has so ascertained and 
determined.”

As to the first question I have come to the conchision that there 
is no evidence from which I can be satisfied that there was an 
endowment prior to the deed of 1858. Much reliance is placed 
upon an extract from the Collector’s register, showing that on 
the 22nd of May, 1802, a pottah was granted to the idol; that 
Jogul Kishore, the alleged dedicator, was described as shebait 
of the idol; and that in 1853, Earn Chunder and Nobin Chunder, 
the parties to the deed of 1858 and graiidsons of Jogul Kishore, 

(1) L . K,,' 0 Cli,, 131.
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were described as sliebaits. There is no evideuoe of the terms 1887

of the alleged dedication, and except the recital in the deed kally doss 
of 1858 which is in vague terms, there is nothing to show 
that the profits of the houses were appropriated to the \ise of the Nobin
idol. The fact that the house was purchased in the name of 
the idol, and that the purchaser was described in the Collector’s 
books as the shebait, proves nothing. I cannot be satisfied that 
there was an endowment until I know what the terms of the 
endowment were. In the case of Brojo Soonderee Dahia v.
Banee Luohmee Koonwaree (1) there was a conveyance to the 
idol and the shebait, but there was no evidence of the objects 
of the alleged endowment.

It is true that it is difficult to prove the terms of au old 
endowment, but there is no deJinite evidence as to what took 
place before 185S, from which I could infer the terms of the 
endowment. There is no doubt that the deed of 1868 is incon­
sistent with the alleged anterior endowment, and that since 1858 
the parties have acted on the deed of that year.

I think I must hold that prior to the deed of 1858 there was no 
endowment. In this conclusion I agree with the Kegistrar.
Does the deed of 1858 create an endowment ? The first paragraph 
of the deed recites the partition of the movable property of the 
two brothers. The second and third paras, are as follows: “ That 
the said Ram Ohunder Doss, his family and descendants, shall alone 
occupy and live and reside in the said house and premises No. 19,
Baboram Seal’s Lane in Mullungah aforesaid, and shall continue 
to do so for ever as permanent tenants to the said ancestral idol 
called ‘ Muddun Mohunjce/ paying for the same as hereinafter 
mentioned the rent at the rate of Company’s Eupees Five per 
month, commencing from the first day of the present month of 
Magh in the Bengalee year One thousand two hundred and 
sixty-four, and the ground-rent and house-tax, including the ex­
penses for the repairs of the said last-ra êntioned house and 
premises, shall be paid and borne by him the said Earn Ohunder 
Doss and his descendants.

“ That the said Nobin Ohunder Doss, his family and descendants, 
shall in like manner occupy and live and reside in the house

(1 )  15 B . L . R., 17G n ote ; 20 W . E ,, 95.
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1887 and promises No. 10, Carra Doss’ Lane in Mullungah aforesaid, and 
shall continue to do so for ever as perpetual tenants of the said
ancestral deity called ‘ Muddun Mohunjec,’ paying for the same

N o d i n  {^g hereinafter mentioned the rent at the rate of Company's
X )u s8 ,' Rupees Five per naonth, commonciug from the said first day of the

present month of Magh One thousand two hundred and sixty- 
four, and tho ground-rent and house-tax, including the expenses 
for the repairs of the said' last-mentioned house and premises, 
shall he paid and borne by tho said Nohin Ghuuder Doss and his 
descendants.”

These are the two houses said to be endowed,
The fourth paragraph recites the payment of Rs. 1,000 

for tho purpose of adding buildings to tho house No. 10, Oarra 
Doss’ Lane, that sum being the differeuco in value between the 
two houses.

The 5th and Gth paras, are as follows : “ That the said Rn.i-n 
Chunder Doss and Nobin Chunder Doss, respectively, and each 
of their heirs and representatives, will and shall perform the 
said worship of their said ancestral deity called 'Muddun 
Mohunjeo/ each doing so turn by turn for the space of one year, 
the said Ram Ohunder Doss doing so first, commencing from the 
first day of the present month of IVtagh One thousand two 
hundred and sixty-four, and tho said Nobin Chunder Doss doing 
Bo in the following year, and the said Ram Ohunder Doss doing 
so the next following year, the said Nobiu Ohunder Doss the then 
next following year, and so on year by year, and for the purpose 
of such worship the party or the heirs and representatives 
of the party whose turn it shall be to perform the same, shall 
be at liberty bo take and keep with him and them the said idol, 
together -with all jewels and other furnitures belonging to the 
said idol, to his usual place of abode as aforesaid during the year 
of his own turn, and in the event of the party, or the representa- 
Livcs of the party whose year or turn it shall be for him to 
perform the said worship, not performing the same, it shall he 
optional to the other party or his representatives to perform the 
same during that year at the expense of the defaulter.

“ That each of them, the said Ram Ohunder Doss and Nohia 
Ohunder Doss respectively, and their and cach of their heirs
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and roprcseutativos, shall, duriug liis and their own iurn of is97

worship, apply himself aad themselves towards the charges aud kalm 'Ijô  
csponsGS of siicli worship as aforesaid, the said moufchly rents of ^
the above-meatioried two several houses aud premises payable Sf>BtN
by each of theu-i and his heirs aud representatives as aforesaid, D o ss /
together with the addibional sum of Company’s Hupeos Five per 
mensem to be paid duriiighis and their own turn of worship out 
of his aud their own pocket, and in case any surplus shall remain in 
the hands of the said parties of the first aud second parts, or their 
heirs or representatives after defraying charges and expenses 
attendant on the daily worship of the said idol, or for the peri­
odical religious ceremonies thereof throughout the year during 
his aud their turn of worship, the same shall be applied towards 
the making of some property or other of the said idol.”

There then come mutual releases.
I think this deed does not create an endowment or a charge of any 

kind. It is only an attempt to tie up the property for the benefit 
of the heirs of the brothers. The Es. 5 a month is called
rent, but this is merely a name. It is not a rent charge. The
deed itself (para. 5) provides the remedy in case of non-
p a y n re n t of this so-called rent. The ordinary remedies for the 
recovery of a rent charge are therefore excluded.

The house id not given to the idol. There is no valid gift 
of the house to any one. The Es. 5 a month is not payable 
by the occupier of the house. Ifc is only payable by the
mortgagor and his descendants.

The cases of Rajencler Dwtt v. 8ham Chund MiUer (1), and 
AsJmtosh DwU v. Doorga Ghurn Gkattarjee (2), relied upon by 
Mr. Kennedy are distinguishable from the present case. In 
the former of those cases there -vsras an express gift to the idol, 
and in the latter there was an express charge in favor of the idol.

The next question is whether, having come to the above 
conclusions, I  must still refuse to force the title on the pur­
chaser.

At page 388 of the last edition of Fry on Specific Perfor­
mance, the cases in which a Court would consider a title

(1 )  I . L , K ., 6 C alc., lOS.
(2) L. E., 6 I, A-., 182; I. L. R., 5 Calc,, 438.
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1887 doubtful are summarised. The only two which can have any
kI lly D o s s  application here are numbers 1 and 4. These arc:—

SBAt, That there is a reasonable decent probability of litiga-

Ô ONDBR
Boss. (4) Where the title depends on the construction and legal 

operation of some ill-expre-ssed and inartificial instrument, 
and the Court holds the conclusion it arrives at to be open to 
reasonable doubt in some other Court.
, I  do not see that there is any reasonable probability of 

litigation. No one seems to have disputed the mortgage or to 
have asserted any claim on behalf of the idol. I do not think 
that any Court could have a reasonable doubt as to the con­
struction of this document. There is in it no trace of a gift or 
charge in favor of the idol.

In the resiilt I must hold the title to be a good one. As the
state of the title has only been disclosed by the enquiry, the
purchaser must have his costs up to and including the 
Registrar’s report.

These will be paid by the plaintiff and added to his claim. 
The purchaser must pay the plaintiff’s costs of the exceptions 
and of the hearing before me. The rest of the plaintiff’s costs 
must be added to his claim.

Application dismissed. 
Attorneys for plaintiff: Messrs. Ohose £  Ghose,
Attorney for purchaser ; Mr. Carruthers.
T .  A .  P .
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Before Mr. Justice Trevelyan.

I i i r  T H E  m a t t e b  o f  t h e  p u d p o s e d  S d j t  o p  COLLET!’ j i n d  a k o t h e s  v . 

June 2. AllMSTllOHG.
Leave to sue—Small Oause Court Presidency Tmcm Aot, {X V  of 18Si) s. 18— 

Discretion, Exercise of—Refusal of leave to sue—Jurisdiotion—Defend­
ant residing outside jurisdiction.

A trudcsman in business in Caloutta auod his debtor, a resident at Lucknow, 
to recover a sum o f Es. 23 for goods sold in Calciitttt and forwarded by 
the B. I. Ey. Co. for delivery at Lucknow.

The plaintiff applied under s. 18 of Act XV oJ; 1882 ior leave to sue the 
defendant in tho Calcutta Court of Small Oausea. The Court refused to 
grant sucli leave, apparently on the ground that tho defendant was living


