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Jt was contended that a deoree sliould not be passed as against 
the second defendant for possession of sucTi of the plots as, in the 
opinion of the Courts beloW; had been given to him by Snkha, a 
previous mortgagee of the land. But the second defendant did 
not plead that he was a siib-tenant of any of the plots in suit. He 
claimed the whole of the laud in suit under one and the same title, 
and consequently the question whether he held any of the plots as 
sub-tenant was not put in issne. He must abide by his pleadings. 
It is too late now to inquire into the precise terms on which he 
holds a few of the plots in suit.

I ’of the above reasons I would set aside the decrees of the 
Courts below, which include a declaration to which on the 
authorities the plaintiff is not entitled, and in lieu thereof I would 
pass a deoree in favour of the plaintiff for possession of the land 
in suit. I would make no order as to cost s.

B u r k i t t ,  J.— I concur.

Appeal decreed.
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Before Mr. Justice Snox, Aciing Chief Justice, M r. Justice Sanerji and 
M r. Justice Ailcman,

K A N H A Y A  L A L  ( P i a i i t t i i 'f )  o . H U B I Y A N '  a n »  a n o t h b h  ( D B M i r D i N T i S ) . ®  

Act 2Fo. X U  oy 1881 P. Sent AotJ, section 93, els. f i j ,  fc j, and
focj—Suit siamindar agafnst tenant for  removal o f  trees planted
tenant on tenant's holding—JurisiiGtion— Civil and Hevenm Courts.
The plaintiff alleged in his plaint that he be’ ng the zamindar, and the 

defendants being, respectively) tenant and sub-tenant of an agricultural hold* 
itig, the defendants had without bis permission planted certain trees on the 
holding, thereby committing'an act detrimental to the land and injurious to 
the plaintiff j and he prayed for a mandatory injunction directing the defend
ants to remove the trees and to restore tho land to its original condition.'

JS'eld that the suit involved a dispute or mitter in which a suit of the na
ture mentioned in section 93 of Act Wo. XII of 1881 might have been brought, 
and was therefore not^cognizable by a Civil Court. Haj ISaTtadur y. Sirmlta: 
SingTi (1) deljlarea' to ^e no longer in force. Amrit Lai v. SalUr (2),

* Second Appeal No. 6 of 1898 from a decree of Babu Madho Das, Subordi
nate Judge of Bareilly  ̂dated the 29th September 1897, confirming a decree of 
Shf'ikh Maula Bakhsh Munslf of the suburbs of Bareilly, dated the 9th July 
1897. . ' ^

(1) (1880) I- I>. R., 3 AH., 85. (2) (1883) I .  L. E., 6 All., 61
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GangaATiar v. ZaJiurriya (1) and ~BrosQnnQ Mai Deli t. Mansa (2) overruled. 
Beodat Tiwari v. Q-opi Misr (3), Chef Sam v- Kohla (4<) and Jai Kishen v. 
Sam Lai (5) referred to.

Tnafaots of this case sufficiently appear from the judgmental* 
of Knox, Acting 0. J. and Aik man, J. ■*

Mr. D, N. Banerji and Dr. 8atish Chandra Banerji (for 
•whom Pandit Madan Mohan Malaviya), for the appellant.

Pandit Madan Mohan Malaviya for the plaintiff-appellant 
contended that the suit being one for mandatory injnnotion direct
ing defendants to remove the trees they had planted and to restore 
the land to its original condition was cognizable by a Civil Court. 
He referred to the decision of a Full Bench of the Court in Raj 
Bahadur Y, Birmha 8ingh (6). He also referred to the case of 
Amrit Lai v. Balbir (7), in which the tenants were sued on the 
ground that by building a house on their agricultural holding they 
had done an act detrimental to the land. Reference was also made 
to the case of Gangadhar v. Zahurriya (1), where the suit was 
fof'reraoval of trees planted by a tenant on his holding, and this 
Court held that the suit being a suit for an injunction was cogni
zable by a Civil Court and not by a Revenue Court. An oppo
site view had been taken in the case of Deodat Tiwari v. Oopi 
Misr 3), but its correctness was doubted in the later oase o f  Pro- 
sonno Mai Dehi v. Mansa (2), in which the'Court did not over
look clause ( go)  of section 93 of the Rent Act, but held that the 
suit was to obtain a mandatory injunction, not to prohibit a 
person from plainting trees, but to unroot trees which had been 
already planted, and was as such cognizable by a Civil Court. 
In Ohetrarn v. Kokla ,(A), the Court no doubt expressed a differ
ent opinion, vî f. that suits for the removal of trees fell within 
the purview of clause ( go)  of section 93 of the Rent Act, and 
were, therefore, excluded from the cognizance of Civil Courts. 
But the attention of the Court does not seem to have been drawn 
on that occasion to its decision iu Prosonno Mai Dehi^v> Mansa
(2), where it might possibly be said titat though a suit for the 
removal of trees was a suit to prohibit an ̂ act or breach men
tioned in clause (cc) of section 93 of the R̂ent Ac|i, yet the suit

(1) (1886) L L. R., 8 All, 446. (4) WeeMy Notes, 1892. p. 4S. '
/2) (1886) L L . E., 9A11, 35. (5) (1898) U L . R., 20 All., 619,
(3) V^eekly Notes, 1883, p. 103. (6) (1880) J . L. R., S AIL, 85.

Kanhj îta
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was really one to obtaia a cmpdatory injunction not to prohibit 
an act or a bre£*cb, but to compel a person to undo what he had 
d̂oue. A Civil Court was the proper court for the trial of suite 
of this nature.

Pandit Baldeo Ram, who appeared (holding the brief of 
Maulvi Ghulam Mujiaba) for the respondents, was not called 
upon.

Knox, Acting C. J.—The plaintiff, appellant in this second 
appeal, instituted a suit in the Court of the Mimsif of Bareilly. 
The relief asked for in the plaint was, that the defendants, whom 
the plaintiff as zamindar described as his tenant and sub-tenant, 
respectively, be ordered to uproot certain trees newly planted by 
them on laud in their occupation as tenants. He also asked for 
damages. The respondents in their written statement do not in 
so many words take exception to the jurisdiction of the Civil 
Court to try the matter in dispute between them and the appel
lant. I find, however, that the question of jurisdiction was ip'̂ a 
half-hearted way made a matter in issue, and the decision of the 
Munsif was that the plaintiff could not sue for the relief he 
sought in the Civil Courts. In appeal the lower appellate Court 
went further and held in plain terms that the suit was cognizable 
only by the Revenue Court under clause (co) of section 93 of Act 
No. XII of 1881.

A second appeal was filed in this Court and the question again 
raised as to whether the suit̂ was or was not cognizable by the 
Civil Court. In view of the conflict of rtilings in this Court my 
brother Burkitt referred the case to a Bench of two Judges. 
Eventually the appeal was referred for decision to a Full Bench 
of this Court.

The determination of the question seems clearly provided for 
by the express words of section 93 of Act No. XII of 1881, 
This section provides that “ Except in the way of fippeal as 
hereinafter" provided, no Courts other than Courts of Revenue 
shall take cognizance of any dispute or matter in which any suit 
of the nature menticTned in this section might be brought, and 
such suit shafi be heafd and determined in the said Courts of 
Revenue in the manner provided in this Act, and not otherwise.’’ 
One of the suitS'3o mentioned is a suit for compensation for or to
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prohibit any act, omission or breach mentioned in clause (b) or 
clause fc j o f section 98. On turning to clause (b } I find that the 
acts prohibited are acts detrimental to the land in the occupation̂  
of a tenant or inconsistent for the purpose for which the land was 
let. The appellant, as his plaint shows, maintains that the res
pondents have planted a grove on the land in dispute without any 
right; and are using the land for purposes other than agricul-' 
tui’al. This act is deemed iajurious to the land and prejudicial to 
the plaintiff’s right. In other words, the suit is clearly one for 
compensation for and prohibition of an act detrimental to the 
land in the occupation of the respondents. It is a suit which 
might be brought under clause fcoj o f  section 93 of Act Ko. X II  
of 1881; and being so, was a suit that no Court other than a 
Court of Revenue had jurisdiction to hear and to determine. So 
far, then, as the express words of the Legislature go, I have no 
hesitation in answering and holding that the suit was one over 
Y îch the Civil Court had no jurisdiction.

There are, however, certain cases in which this Court has held 
otherwise. The first of these cases is a Full Bench decision of 
this Court—Raj Bahadur v. Bwmhci Singh (I).- That suit was 
instituted when Act No. X V III of 1873 was still in force. The 
last mentioned Act contained no provision similar to that con
tained in clause (co) o f  section 93 of Act No. XII of 1881, and I 
think it may safely be held that had such provision existed, that 
decision would have resulted otherwise than it did. Owing to 
the distinct change in the law, it is no longer a decision binding 
upon this Court. The next decision in order of time is that in 
Amrit Lai y . Balbir (2). The attention of the Judges who 
decided that ease does not appear to have been drawn to the 
provisions of clause (ee) o f  section 93 already cited, and their 
decision was apparently in ignorance of its existence.

The case of Qangadkar v. Zahw riya  (3), which followed In 
1886, is also one in which no allusion whatever is made to the 
provisions of clause (co), and the judgment given h j Mr. Justice 
Mahmood would be unintelligible except oi2 the Hupposition that 
this clause had been overlooked, Mr. Jilstioe Tyrrell did not go
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(1) (1880) L  L .E .,3  A1L.85. <3) (1883) I . L. B,, 6 AIL, 68.
(3) (1886) I. L. R., 8 Ail., 446.
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1901 into the question at all. Close upon the heels of the last named 
case came the case Prosonno Mai M i  v. Mama (1). In this 

.case clause (cc) of section 93 of the Rent A.ot was undoubtedly 
considered by the learned Judges. It was a suit in which the 
landholder prayed for the removal of certain trees planted by a 
tenant on laud let to him for cultivating purposes, and to obtain 
a mandatory injunction, not to prohibit a person from planting 
trees, but to uproot trees which had already been planted. A 
faint attempt was made to remove the suit from the piovisions of 
clause ( c g ) .  It appears t o  me that the plaintiff in this case could 
have attained his object by a suit brought under clauses (b), 
(o), and (ccj, and with great respect to the learned Judges who 
decided that case, I  would hold that, this being the case, the 
matter in issue between him and his defendant could be heard and 
determined by the Revenue Courts alone. I do not propose to 
discuss at any length the cases in which an opposite view was 
held in this Court, namely, Deodat Tiwari v. Qopi Misr (ST), 
Ghet Mam v. Kolcla (3), Jai Kishen v. Mam Lai (4).

The words of the Act are so express and clear that it seems 
to understand how contrary views, except in Raj Baha

dur V. Birmha Singh (6), were held by this Court. I would 
dismiss this appeal jvith costs.

A ik m a n , J.-*This appeal arises out of a suit brought by the 
plaintiff, a landholder, against his tenant Musammat Huriyan, 
a,nd her sub-tenant "Wahid, en the allegations that nearly two 
years before the date of suit the defendants had planted trees in 
a plot of land in their occupation, that this was a use of the land 
for purposes other than agricultural, and an act detrimental to it 
and injurious to the plaintiff, and that the defendants refused to 
uproot the trees when called on to do so. The plaintiff prayed 
that the defendants should be ordered to remove the trees within 
a time to be fixed by the Court, and restore the land to its origi
nal state.

The suit ^as instituted in the Court of Munsif of BareiUy> 
who dismissed it aŝ  not cognizable by the Civil Court. On 
appeal the Additional Subordinate Judge held that the suit was

(1) (1886) I. L, 9 All, 35. (3) WeeHy Notes 1892, p. 45.
(2) Weekly Notes 1892, p. 102. (4) (1898) I. L. B., 20 All., 519.

(5) (1880) I. L. R., 3 All.. 85.
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cognizable exclusively by a Reveawe Court under section 93fgg)  
o f  Act JSTo. X I I  o f 1881, and dismissed the plainti€T ê appeal.

The plaintiff conies here in second appeal, contending that the  ̂
lower appellate Court was wrong in holding that the suit was not 
cognizable by the Civil Court.

The appeal came before our brother Burkitt sitting singl}’'. 
He expressed his opinion that the suit was cognizable only by a 
Eent Court, but referred the case to a larger Benuh owing to the 
conflicting rulings o f  the Court on the question at issue in this 
appeal.

The following cases were relied on by the learned vakil who 
appears on behalf of the appellant.

B aj Bahadur v. Birmha Singh (1). This was a Full Bench 
decision. The suit is stated to have been one brought by a 
landholder claiming that the defendant— his tenant— might be 
restrained from constructing a well upon land occupied by him, 
tl?Dt the materials might be removed, and the laud restored to its 
former condition, and that a sum o f Rs. 10 might be awarded to 
him (plaintiff) as compensation. It was held in that case that 
the matter in dispute was, whether the plaintiff was entitled to 
demolish the well, and that that was not a matter in respect o f  
which a suit could be brought in the Revenue Court. The fact 
that the judgment was passed before the enactment o f clause (ca), 
section 93 o f  the N.-W. P. Rent Act, deprives it o f any binding 
force in the present case. In the uase o f  A m ritL al Y.Balbir
(2), the plaintiffs had sued in the Revenue Court to eject the 
defendants, who were their tenants at fixed rates, on the ground 
that by building a house on their holding they had done an act 
detrimental to the land. The suit was dismissed by the Revenue 
Court. The plaintiffs then sued in the Civil Court to have the 
house demolished. The Subordinate Judge held that the suit wag 
barred by section 13 o f  the Code of Civil ProGedure, On 
appeal to this Court, Oldfield and Tyrrell, JJ., without specifi
cally considering fche question whether the sui* was qpgnizabie by 
the Civil Court, held that it was not barfed by s^e|ion 13. The 
case o f  Qangadhav Y. Zahw riya  was a suit similar

(1) (1880) I. L. E ., 8 All., 85. (3) (1888) 1 E ., 6 All., 68.
(3) (1886) I . L. R., 8 All., 06.
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2901 to the present  ̂ i.e. for removal o f trees planted a tenant on 
K a h h a iy T  ooenpation. The Mnnsif dismissed the suit as cogniz-

Jjax  ̂ able only by the Revenue Court. On appeal the District Judge, 
without expressing any  ̂opinion on the question o f jurisdiotion, 
held that the suit was barred by limitation. The appeal to this 
Court was heard by Tyrrell and Mahmood, JJ. Tyrrell, S., 
does not discuss the q̂ uestion o f jurisdiction. The judgtaent > f  
Mahmood, J., does, and he holds that the suit was eognizable by 
the Civil Court. He refers to the rulings just cited, but he does 
not refer to the opening words o f  section 93 o f the Kent Act, 
which are the material words to be considered, and it is 
difficult to reconcile his jndgment with a judgment presently 
to be referred to—Deodat Tiwari v. Gopi Misr (1), to which 
he was a party. Tlie next case relied on by the appellant is 
Prosonno Mai Dehi v. Mansa, (2), decided by Edge, 0 . J. and 
Oldfield, J. This, like the present, was a suit for the removal 
o f trees planted by a tenant in his holding. The Cojjfts 
below had held the suit not to be cognizable by the Civil Court. 
Edge, 0. J. (Oldfield, J., ooncurring), held that the suit was 
cognizable by the Civil Court. He expressed his doubts o f the 
correctness of the ruling in Deodat Tiwari v. Gopi Misr, and 
held that as the suit was one to remove trees already planted and 
not to prohibit planting, clause (cc) would not apply.

In this case also, as in the other cases relied on by the appel
lant, the Court omitted to oqjasider the material words governing 
the question o f jurisdiction, i,e. the words with which section 93 
opens. As will be shown later on, Edge, C. X, adopted a different 
view in a subsequent case.

Reference was also made to the case o f  Musharaf A li v. 
Ifthhar Susain  (3 ); but as that was a case in which the trees were 
planted by the tenant, no ton land in his occupation, but on waste 
land belonging to the zaminfkr, it has no bearing on the question 
before ns.

For the respondent reliance was placed on the following oases,
Deodat Tiwari v. Gopi Misr (V). This was a case in which 

certain tenants at fixed rates were sued by the landholder for the ;
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demolition o f  a house and removal^of trees, Th^ Court (Brod- 
hiirst and Mahmood, JJ.)> held that such a suit was not cognizable 
by the Civil Court. Their judgment cites the opening words of 
section 9§, and points out that the plaintiff might have obtained 
his object by dint of a suit under section 93f6), and an order 
under section 149 o f the Rent Act.

The next case in favour of the respondent is that o f  Ohet Ba,m 
V. Kohld (1). This was a case in which a landholder sued his 
tenant for two reliefsj—yirsij that certain trees planted by the 
defendant in his holding should be removed and the land restored 
to its former Qiixie} second, that the defendant should be ejected 
for having, iu plauting the trees, done an act inconsistent with the 
purpose for which the land was let. When the appeal was argued 
in this Court, it was admitted that the claim for the second relief 
was not within the cognizance of the Civil Court. But it was 
contended on the strength o f the ruling in Gangadhav v. Zahur- 
ri^% (2) that the Civil Court had Jurisdiction to deal with the 
claim for the first relief. Straight, J., overruled this contention, 
pointing out that in the judgment cited there was no reference to 
the clause ( cg)  o f section 93 of the Rent Act. He held that the 
suit fell within that clause, inasmuch as it was a suit to prohibit 
the defendant from maintaining upon the lauî  the trees he had 
planted. Edge, 0 . J., entirely agreed, remarking that i f  clause 
(cc) had been brought to the attention of the learned Judges who 
decided the case Qangadfiar v. ZahufHya, he had little doubt 
they would have given effect to it, and applied it to the case before 
them. The attention o f  the learned Chief Justice does not appear 
to have been called to his own decision in ProBonno Mai Dehi v. 
Mansa (3).

In this conflict o f  authority we have to decide which view is 
corrcct. I  Ijave no hesitation in es:pressing my cdticiirrence with 
the opinion o f my learned colleague who referred thjs case, and 
holding that the suit is not cognizable by the Civil Court. As 
before remarked, the material words governing tha question o f  
jurisdiction are to be found in the first paragraph gf section 93 
of the Rent A et, which is as follows

(1) IVeeMy Notes, 1892, p. 45. (2) (1886) L  L. E., 8 All., 446.
■ (3) (1886) I. 9 All., 35.
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1901 “  Except in 'the way of appeal as hereinafter provided, no 
Courts, other than Courts o f  Revenue, shall take cognizance ofî ANHAX i A i ft 1 •

Lax, any dispute or matter in which any suit o f  the nature mentioned
HuarrAN. in this section might be brought, and such suit shall be heard and

determined in the said Courts o f  Revenue in the manner provided 
in ibis Act and not otherwise.'^

The question we have to ask ourselves in regard to this suit is, 
whether it was a dispute or matter in which any suit o f  the nature 
mentioned in section 93 might be brought. This is a question 
which, in my opiaion, cannot be answered save in the affirmative.

The plaintiff might have sued under clause (h) to eĵ sct the 
defendant on the ground that the planting of the trees was an act 
detrimental to the land or inconsistent with the purpose for which 
the land was let. I f  a decree had been given for ejectment the 
relief asked for in this suit might have been obtained by an order 
under section 149 of the Rent Act.

The plaintiff might further have sued under clause (ee)^^v 
compensation, or he might under the same clause have sued for 
an order prohibiting the planting of the trees, or their mainten
ance when planted.

It is clear, therefore, that the lower Courts were right in hold
ing that the Civil Court had no jurisdiction to entertain the suit.

The decisions o f this Court, in which an opposite view* was 
taken, are, in my opinion, erroneous and should be overruled.

The plaintiff ought to haŷ e sued in the Revenue Court. When 
he did come into Court his right of action had become barred 
under section 94 of the Rent Act, as on his own showing upwards 
o f a year had elapsed from the day on which his right to sue 
accrued.

For the above reasons I  would dismiss this appeal with costs.
B a k e r j i ,  I  agree with my learned colleagues, but not 

altogether without hesitation. Having regard to the frame o f the 
suit and the prayer contained in the plaint, namely, the prayer that 
the defendants be oordered to uproot the trees planted by them and 
to restore the land tcT its original state, the claim was one for a 
mandatory iujunctiou, Such a suit ordinarily lies in the Civil 
Court. It may, however, be inferred from the terms o f clause (cc) 
o f section 93 o f Act No. X I I  of 1881| that the Legislature inten^e^

4 9 4 - THE INDIAN LA.W REPORTS, [VOL. X X III,



tbat a suit like the one before when brought by a landlord * looi 
against his tenant, should be instituted iu a Cour| of Revenue, as Kakhai ta,  

held in the recent rulings o f  this Court to wbioh reference was 
made in the argument and to whioh my learned colleagues Ijave - Kvbiyas. 
referred in detail. It is desirable that the conflict o f authority 
which exists on the subject should be removed^ and I think tbe 
manner io whioh my learued colleagues propose to remove it will 
effectuate what appears to have been the intention of the Legisla
ture. I  may observe that in the Tenancy Bill now before the 
Legislative Council, it is proposed to confer jurisdiction on 
Eevenue Courts in suits for an injunotiou like the present suit.

I  ooDcnr in dismissing this appeal with costs.
B y  t h e  C oiibt.— Tbe order o f  the Coart is that this appeal 

be dismissed, with costs. 
Appeal dismissed,
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Sefare Mt> 3'ustiae Ban&rji and Mr- Justice AiJcman̂
BALDEO SA.HA.1 (Dbtbmdast) v . JUMMA KTJiSfWAR 

Act JVo- I X  o f  1S72 (Indian Qoniraoi AotJ, seofion 23—Consideration 
opposed to fteblic policy— Parent't making profit fo r  themselves out o f  
the marriage o f  their daugMer—Small Cause ^curt suit—Act No. IX  
o f  18S7 (Provincial Small Cause Court’s Aot), Soh- ii, ol. (33).
The pirants of a girl cauaad her to eater iato aa utterly unsuitable naar- 

riage, the husband agreeing to pay a cerfcain sum monthly for the uiaiateasace 
of the parents. Oa suit by the motherto recover certain instalments of the 
maintenance so promised, it was (I) that the suit was one not ooguizabJe 
hy a Court of Small Causes; and (3) that the agreement was one which was 
opposed to public policy and ought not to be enforced. Bhagvantrmo v. Qan- 
pai'Tao (I), Dholidas litJiuar v. FuloTiand Qhhagan (2), and Vismna,ihan v. 
Saminaihan (3) referred to.

T he facts of this case suffiLoiently appear from the judgment 
o f the Court. 

Babn Sct>tya Ghandra Mukerji, for the appellant, 
Maulvi Mwhammad Ishaq Khan for the respondent.

Second Appeal No. 25>1 of 1900 fram a decre% of Maal^ Syed Zainulab* 
din, Subordinate Judge of Q-hazipur, dited the 15 ĥ Jauuary I90t), coaflrming 
a decree of Bj,ba Biidya Hath Das, officiatingISluaBif of Sthazipur, cUted the 

September 1899.
( ! )  (1891) I. L. E., 16 Bom., 267. (2) (I837f I. L. E., 22 Bom,, 658,
 ̂ (3) (1889) I. L. 18 Mad-, 83.
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