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Another point raised for the appellant was, thafc only one 
of the henamidara, ramely, Balwant Sicgh, appealed from 
the judgment of the first Conrfc. The other beTiamidccTf Zabar 
Singh, did not join ia the appeal, and Ivas not brought in as a 
respondent. It is contended that, as far aa Zabar Singh is 
concerned, the decision of the first Court has become final. As 
to that question, it is sufficient to refer to section 544 of the 
Code of Civil Procedure. This is clearly a case to which that 
section applies. The decree appealed against did proceed on a 
ground common to the two henamidara^ and that being so, it 
was quite allowable for one of them to appeal against that decree. 
The reversal of the decree of the first Court enured to tlie 
benefit of both, the henamidars. We are unable in this case to 
treat the plaint as an application made in the execution proceed­
ings under sections 244 afid 294. The execution proceedings 
were in the Court o f the Munsif, and this suit was instituted in 
the”‘Court of the Subordinate Judge, who is not seised of the 
execution proceedings. For the above reasons we dismiss this 
appeal with costs.

Appeal dismissed.
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Before Mr. Justice BurMit and Mr. Jush'ae Cham^r. 
PADARATH (DBFETOABa’) RAM GH0LAM (PsAiHaJiKp)-*

Act N'o. X I I o f  1881 (North-Western JProviitoes Beni AoiJ, section^ 10, 93> 
QS~Act JTo. X I X  0 /1 873  'Western Fromnces Land Sevenm
A ct), section 2 il— Jurisdiction— Owil and liemna^ Coiifis-^Suit Itf 
mortgugee from occupancy tenant for possession o f  the mortgaged pro* 
£erig against occupancy tenant md an alleged trespasser, and fo r  a 
declaration.
The plaiatiff was the mortgagee from an occapauoy tenant of some 34 

odd bigbaa of land. When he attempted to take possession of the land nijder 
his mortgage, he was resisted by a third party who was in possession of abont 
half of tbo laad in question. The plaintiff accordingly sued in a Civil Court 
for possession of 17 bighaa 15 bis,wa,s 18 dhurs of land “ by Tirtiie of the 
first defendant’s right of occupancy and his (the plaintiff®) right as njort- 
gagee;” and also for a. declaration that the second defentjaixfi ha^ nothiug to 
do with the land.”

1901 
July 17.

'* Second Appeal Wo. 60 of 1900 from a decree of 5̂ . B Holme, Esq.j Dia- 
Judge of' Azanjgarh, dated the 6th October 1899, confirming a decree of 

Hunsbl Miliari Lal̂  Munsif of Mohaindabjid Gohna, dateS the 30fch Anguat 
1899.
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that tlie suit was properly brought in a Civil Court, and that the 
Civil Court was competent to grant the plaintiff a decree for possession, 
though it could not grant him the declaration aslccd for. Ajudliia S.ai v. 
FarmesAar Rai (1), Stilarni v. BTiagtoan Khan (2), Dukna, Kunwar v. 
Ufihar Fande (3), Kalia.ni v: Dassu Fande (4) and Faru, Mai v- Niadar 
(5) referred to.

T h e  facts o f  this case sufficiently appear from  the judgm ent 

of Chamier, J.
Mr. Ahdul Raoof for the appellant.
Mr. Ahdul M ajid  (for whom Mr. Ishaq K h a n )  for the 

respondent.
Chamiee, J.—This is an appeal against a decrce of the . 

District Judge of Azamgarh confirming a decree of the Miinsif 
of Muhamnaadabad Gohna. The plaintiff asserts that the first 
defendant, Tiiraat, being the occupancy tenant of 34 bighas 9 
biswas of land in mauza Jamre, mortgaged that land to him on 
August I3tb, 1897, but that when he (the plaintiff) went to take 
possession of the land, as he was entitled to do under the mort­
gage, the second defendant, Padarath, obsfructed him in regard 
to 17 bighas 15 biswas 18 dhui’S of that land. The relief 
claimed by the plaintiff is a decree for possession of 17 bighas 
16 biswas 18 dhurs by virtue of the first defendant’s right of 
occupancy, and his (the plaintiff’s) right as mortgagee,’’ and a 
declaration that the defendant Padarath has nothing to do with, 
the land.”

The first defendant did ilot defend the suit.”
The second defendant alleged that he had been in possession 

of the land for more than twelve years before the suit as occu-» 
pancy tenant; that the first defendant had never been in posses­
sion of, and bad no right to, the land ;and he pleaded that the suit 
was barred by limitation and by an order of a Deputy Collector, 
dated February 18th, 1897.

The Miinsif held it proved that the first defendant’s grande 
father and father had been occupancy tenants of the land in 
suit, and that the r̂st defendant was entitled to the land as occu­
pancy tenant; at the d̂ te of the mortgage to the plairftiff/and

1) (1896) I. L. B./x8 AIL, 340. (3) (1897) 1 .1 . B., 19 A ll, 452-
,2) (1896) I, L.^E., 19 All., IQL (4) (189a) I. L. li., 20 A ll, 520.

(5) Weekly Notes. 1901, p. m .
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that tiie second dei’enclant bad acquired no riglit to the land by 
adverse possession or otherwise.

On appeal the Distriot Judge eonfimed the dec roe of the first. 
Court.

The first point taken in appeal to this Court if, that the order 
of the Deputy Golleotor, dated February 18th, 1897, declared 
that the second defendant, and. not the first defendant, was the. 
occupancy tenant of the land, and. therefore the question was; 
res judicata. We have examined the copy of the order which 
is on the record, and we find that it was merely an order passed 
upon the report of a kanungo, directing the entry of Padaratĥ s 
mm e in the revenue records on the ground of possession. Obvi­
ously such an order cannot be conclusive upon a question of title, 
and it was so held in regard to a similar order in E a lia n i v. 
Dassu Fande (1).

The next point taken on behalf of the appellant is, that tiie 
jSrisdiction of the Civil Court to entertain the present suit is 
barred by section 95 read with section 10 of the Eent Act, and 
by clauses (d)  and (e) o f  section 241 of the Laud Revenue Act.

Clause (d) of section 241 of the Land Revenue Act deprives 
the Civil Court of jurisdiction over the formation of the 
record of rights,’'' but as the plaintiff does nijt ask the Court in 
the present suit to interfere with the record- of rights, and the. 
suit does not involve any interference with, the record of rights, 
that clause clearly does not bar this suit. * It might as well be 
contended that if, on the death of the proprietor of the land, the 
revenue authorities effected mutation of names in favour of -A on 
the basis of possession, B  could not sue J. for possession of the 
land in the Civil Court on the basis of his title.

In support of his argument that cognizance of the present 
suit by the Civil Court was barred by section 95(a) of the 
Rent Act, and section ^ il(e )  of the Land Reveime Act, counsei 
for the appellant referred to two cases decided by the Full 
Bench of this Couxt, namely, Aj-udhia Hai v̂  J^armeshar 

Mai (2̂ ) and Subarni v. Bkagwan Khan  (3). In the former 
Case the plaintiffs alleged that they were tenants at fixed rates

Padabaih
D.

Ram
Gt-HimM:-

1901

(1) (1898) t  L. B., 20 A]]., 520. (2) (1898) 1.1,. E., 18 AIL 340.
(3) (1896) I. L. fi., 19 AU., Ml.
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1901 of a holding; that at settle£aent the Settlement Officer had 
wroDglj entered the defendants as .tenants at fixed rates, and 
,the plaintiffs as morf.gagees only ; and they asked for % deoree 
for maintenance of possession “  by invalidating the proceeding 
of the Settlement Officer.” The Full Bench held (Banerji, J,, 
duhitante), that tlie jurisdiction of the Civil Court to entertain 
the suit was barred for two reasons, namely—(1) that to give the 
plaintiffs the decree which they sought would be to determine that 
the plaintiff had a certain class of tenancy, and that the defendants 
had no class of tenancy in the holding, and that that would be “ the 
determination of the class of a tenant ” within the meaning of 
clause ffij of section 241 of the Land Revenue Acfe; (2) that either 
of the parties to the suit could make an application under section 
10 and section 95 â)  of the Rent Act. In that case the main 
relief claimed was considered to be the determination of the class 
of a tenaut—a relief which, in the opinion of the majority of the 
Court, could have been obtained by either party under the ReSt 
Act. In the present case the main relief claimed is a deoree for 
possession. In tbe second of the Full Bench cases it was held, as 
I understand, that the suit was not maintainable in the Civil Court, 
because the defendant had presented an application to a Court of 
Revenue which was ŝ ibstantially an application under section 10 
and section 95(a) of the Rent Act) and the order passed thereon 
had, under section 96(b) of that Act, the same effect as a judg­
ments of a Civil Court. In the case before us tbere has been no 
application under the Rent Act, nor have there been any proceed­
ings in any Court in which the status of either the plaintiff or the 
defendant has been detemiaed.

Counsel for the respondent relied upon the decisions of this 
Court in Dukna Kunwar v. Unhar Pande (1), K aliani v. 
Dam Pande (2) and Bam Mai v. Niadar (3). In the last of 
these cases, Banerji, J., held that a suit for possession was main­
tainable in the Civil Court against a person who had been placed 
or maintained* in possession by the revenue authorities as the heir 
of an occupanê  tenant, the plaintiff alleging that the defendant 
was a trespasser, ard that he was entitled to the land. That was

(1) (1897) I. Lf B., 19 All., 452. ( 2) (ms) 2. L. E., 20 AIL, s m
(8) W ee%  Notffl, 1901, p.
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not a case like the present, but the two other cases just referred to 
are clear authorities for the proposition that a Civil Court has 
jarisdioSoii to entertain a suit for possession by an oceupaticy 
tenant, or a tenant at fixed rates against a person alleged by the 
plaintiff to be a trespasser, although the Court cannot give the 
plaintiff a declartion as to his status. According to these decisions 
the first defendant to this suit could maintain a suit in the Civil 
Court for possession against the second defendant, and if that is 
so, the plaintiff, who, as mortgagee, is the representative of t!w 
first defendant, can maintain the present suit so far as it is a suit 
for possession, but according to the decision of the FqH Bench 
he canuot have a declaration as to his title.

A suit of this kind is certainly a suit of a civil nature within 
the meaning of section 11 of the Code of Civil Procedure, and 
therefore the Civil Court has jurisdiction, unless the cognizance 
oĵ the suit is barred by some other enactment. Sections 93 and 
95 of the Rent Act deprive the Civil Courts of jurisdiction over 
disputes or matters in respect of which a suit may be brought or an 
application made under those sectious. No clause of either section 
98 or section 95 could possibly apply to the present spit. Clause 
(aj was referred to by the learned counsel for the appellant, but 
it seems to me that neither the present plaintiff nor the first 
defendant could make an application under that clause, WiSh 
Reference to the terms of section 10 of th« Adt, which seems %o 
Contemplate an application by a person in possession, nor, in my 
opinion, could either of them recover possession of the land Ixom 
the defendant by any other proceeding under the Bent Aet-

Section of the Laud Revenue Act must be read with
section 63 of that Act, It appears to me that a Settlement Oflicer 
acting under section 63 can de*il only with tenants in possession, 
-and that he is not entitled to determine the class of a tenattt who 
is not in possession. This is made clear by seoliioa 64, which pro­
vides that all entries under section 63 shall be foMided oii thetesis 
of actual possession.

It seems clear that the plaintiff could̂ uot obtain under the 
itiand Revenue Act the relief which he now glaitfis. If We were 
to hold that the present suit is not maintainable in*4he Civil CouTt, 
the plaintiff has no laeaiis of enforcing his rights.

Pa d a b a t h
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Jt was contended that a deoree sliould not be passed as against 
the second defendant for possession of sucTi of the plots as, in the 
opinion of the Courts beloW; had been given to him by Snkha, a 
previous mortgagee of the land. But the second defendant did 
not plead that he was a siib-tenant of any of the plots in suit. He 
claimed the whole of the laud in suit under one and the same title, 
and consequently the question whether he held any of the plots as 
sub-tenant was not put in issne. He must abide by his pleadings. 
It is too late now to inquire into the precise terms on which he 
holds a few of the plots in suit.

I ’of the above reasons I would set aside the decrees of the 
Courts below, which include a declaration to which on the 
authorities the plaintiff is not entitled, and in lieu thereof I would 
pass a deoree in favour of the plaintiff for possession of the land 
in suit. I would make no order as to cost s.

B u r k i t t ,  J.— I concur.

Appeal decreed.

1901 
Jv,ly 5.

F U L L  BE N CH .

Before Mr. Justice Snox, Aciing Chief Justice, M r. Justice Sanerji and 
M r. Justice Ailcman,

K A N H A Y A  L A L  ( P i a i i t t i i 'f )  o . H U B I Y A N '  a n »  a n o t h b h  ( D B M i r D i N T i S ) . ®  

Act 2Fo. X U  oy 1881 P. Sent AotJ, section 93, els. f i j ,  fc j, and
focj—Suit siamindar agafnst tenant for  removal o f  trees planted
tenant on tenant's holding—JurisiiGtion— Civil and Hevenm Courts.
The plaintiff alleged in his plaint that he be’ ng the zamindar, and the 

defendants being, respectively) tenant and sub-tenant of an agricultural hold* 
itig, the defendants had without bis permission planted certain trees on the 
holding, thereby committing'an act detrimental to the land and injurious to 
the plaintiff j and he prayed for a mandatory injunction directing the defend­
ants to remove the trees and to restore tho land to its original condition.'

JS'eld that the suit involved a dispute or mitter in which a suit of the na­
ture mentioned in section 93 of Act Wo. XII of 1881 might have been brought, 
and was therefore not^cognizable by a Civil Court. Haj ISaTtadur y. Sirmlta: 
SingTi (1) deljlarea' to ^e no longer in force. Amrit Lai v. SalUr (2),

* Second Appeal No. 6 of 1898 from a decree of Babu Madho Das, Subordi­
nate Judge of Bareilly  ̂dated the 29th September 1897, confirming a decree of 
Shf'ikh Maula Bakhsh Munslf of the suburbs of Bareilly, dated the 9th July 
1897. . ' ^

(1) (1880) I- I>. R., 3 AH., 85. (2) (1883) I .  L. E., 6 All., 61


