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Before 2Ir. JusLice Banerji anil 2fy. Juahec Jjikmcm.
SHA.M LAL AND OTIIKES (Ubb'33NX»ants) GHiSITA and akcpheb 

(PlAIKTIM's).* •
HhuJ-ii Im "'J oint Sintla family —Suii ly sons to ohta'in exemption o f  their' 

xjiai-es from snle under a, decree on a mortgage—Flabhtiffs ties to 
the suit in mhivh the decrea toas pasved, hut minors, and not properly 
represented—Quardian and minor —Jles judicata— Civil Procedure 
Code, seciion 457.'
A suit was broiiglit by tlie mortgagee to enforce a simple mortgage of 

ancestral property executed by tlie father of a joint Hindu family consisting 
of liimsalf and two sons. At the time of tlie a ait the sons were nainors and 
tlie father was first named as their guardian ad litem, but he refused to act, 
and thereupon the mother of the minors was appointed their guardian ad 
liiem- The suit teminited in an ex parte decree for sale against all the 
defendants. The minors thereujjon sued to obtain a declaration that the 
decree for sale did not affioct their interests in the joint family property, inas
much as they hud not been properly represented in the suit iu which it was 
passed, their mother being, as a married woman, incapable in law of acting as 
t?i.eir guirdian, No question of fraud was shown to arise in the case. Seld  
that the minors, on the facts stated above, were entitled to the decree asked 
for. Durga Fersad v. KesJto Fersai Singh, (1), Miingniratn Marioari v.
Mohuiit Qursaliai Nimd (2), Vishnu Keshao v. Bamchandra Bhashar (3),
Daji Simat v. BMrajram Sadaratii (4), Nawah Mahomed Ifooroollah Khan 
V. Kareharan llai (5), Baulat Singh v Maghulir Singh (6) and Raffhuhar 
Dyorl Sahu v. BhihycL Lai Misser «7) referred to.

T h e  facts o f  this case are sufiieieatly stated in the judgment 
o f  the Court.

Pandit Moti Lai Nehru (for whom Pandit Mohan Lai 
Nehru) for the appellants.

Pandit Sundar Lai for the respondents.
B a n e r ji  and Aikm an, JJ.— The plaintiffs in this ease claim 

a decl'aration that their two-thirds share in certain zamindasi 
property is not liable to sale iu execution o f  a decree for sale 
obtained under section 88 o f  the Transfer o f Property Act, and 
that they are not bound by the decree or by any proceedings 
in execution which may be taken hereafter. The silit for sale

• Second Appeal No. 63G of 1898 from u decree,of Maulvi Muhammad 
Ismail, Subordinate Judge of Meerut, dated the .̂ rd September 1808, confirm
ing a decree of Pandit Alopi Frasad, Munsif of Chaziabadj dated the 8th 
February 1898- ,

(1) (1882) I. L. B., 8 Calc., 65G. (4) (1887) I. L. B., 12 Bom., 18.
(2) (1889) L. R., 16 I. A., 105. (5) (1874) 6 ^ .-W , P, H. C. Eep., 98.
(S) (1886) I. L. R., 11 Bom., 130. (6) Weekly N'otcs, 1894, p. 141.

(7) (1885) I. L. 11., 12 Gale., 69.
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1901 brought to enforce a simple mortgage of ancestral property
SaiAM Lai>- the father of the present plaiutiffsj with whom

they forraed a joint Hioda family. The defendants to =that suit 
were Kure and the present plaintiffs. The present plaintiffs 
were then minor?, and the father was first named as their guar
dian ad litem, but he refused to act. Thereupon the plaintiffs’ 
mother. Musammat Dorga, was appointed their guardian ad 
litem. The suit ended in an ex parte decree for sale against all 
the defendants. No order absolute for sale has yet been passed 
under section 89 of the Act, or anything else done towards the 
execution of the dearee. In this suit the plaintiffs sue virtually 
to set aside the decree, so far as it affects their rights, on the 
ground that their mother, Musammat Durga, being a married 
woman, her appointment as guardian ad litem  was illegal with 
reference to section 457 of the Code of Civil Procedure, and that 
therefore they were not properly represented in the suit for sale, 
and are not bound by the decree passed in that suit. It lias betn 
foand̂  and is not disputed, that Musammat Durga was a married 
woman, and therefore could not legally be appointed a guardian 
ad litem of the minors in the suit for sale. It has not been found 
that there was any fraud connected with her appointment, or 
with the condiict of̂ . the suit, or the passing of the decree. Both 
the Courts below have decreed the claim on the ground that the 
plaintiifs not having been properly represented in the suit for 
sale, the decree passed in that̂ suit is not binding on them. It is 
urged in the appeal before us that the plaintilfŝ  suit is barred by 
the rule of res judicata. There can be no doubt that if the 
decree passed in the suit for sale is binding upon the pla|ntiffs, 
the present suit is barred by the rule of res judicata, no matter 
whether the decree was rightly or wrongly passed. The ques
tion is whether the decree is binding upon the plaintiffs. This 
question is by no means free from, difficulty ; but after giving the 
matter our best consideration, we think that it is concluded by 
the ruling of their Lordships of the Privy Council in Durga 
Persad v. Kesho Peraad Singh (1) and inferentially by the 
ruling of their Lordships in Mwngnifam Marwari v. Mohimt 
Gurmhai Nund In the former case the minors sued for

4B0" I’HE li^DlAN LAW SEPOETS, [vOL. XXlli.

(1) (1882) I. L. E., 8 Calc., 656. (2) (1889) L. li., 16 I. A., 195-
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a declaration that a certain clecre%, which, the appellants had 1901 

obtained against their uncle Sheonandan Singh and another on giiAii Ijai."
his own*behalf, and as guardian of those minorSj ought not to be 
executed against them, on the ground thaJ* the debt contracted bj 
the ancestor, for which the decree was obtained, had not been 
contracted for legal necessity and was not binding on them, that 
the nnole was not a properly constituted guardian, and that in 
the suit in which the decree was so obtained against them they 
were not properly represented. The Privy Council held thivt 
the decree in the suit was not binding upon the infants, as Sheo- 
nandanj who was named as their guardian, was not the legal 
guardian, and had no right to defend the sui! in their name. In 
the latter of the two cases referred to above the suit was of a 
nature siiuihir to tjie present. The plaintiff sued for a declara
tion that the decree and auction sale under which the defendant 
became purchaser of the property in suit were not binding upon 
him as he was a minor, and was not properly represented in the 
suit in which the decree was obtained. Their Lordships dis
posed of the suit on the ground that the plaintiff was properly 
represented in the previous suit against him, but they did not 
dismiss the suit on the ground that such a suit would not lie.
It was suggested in the course of the argument in that case that* 
tlie plaintiff’s remedy was by way of an appeal, or an appli
cation to have the first decree set aside. But their Lordships 
did not decide the case on that groun*̂ , as they could easily have 
done. On the contrary, the judgment implies that a separate 
suit would lie. The right of a minor to sue to set aside a 
decree on the ground that he was not properly represented in the 
previous suit was recognised in Vishnu Keshav v. Bamchfindra,
Bkashar (1) and in Daji S im at v. Bhirajrmn, Badaram (2).
We may also refer to the case of Nawnh Mahomed Nooroollah 
Khan  v. Harcharan Rai (3}̂  upon which the lower̂ appellate 
Court relies. The learned vakil for the appellants has relied 
upon the ease of Daulat Singh v. Itaghuhir Singh (4). In 
our opinion the jndgmfnt in that case, so far from sujpporting the 
appellants’ contention, is against them. In that case it was

•. (1) (I8S6) l, Jj. E., 11 Bom., 130. (3) (1874) 6 N .-W .T . H. C.fEep., 98.
(2) (1887) I. L. E., 12 Bora,, 18. (4) Weekly Notes, 1894, p. 14,1.
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jgoi found that the guardian wSs properly appointed, and was a 
person who could legally act as guardian, and it xvas held that

462 THE INDIAN LAW KEP0ET8, [vO L. X X III.

Ghasita.'
the miDor having been represented by a lawfully-constitnfed guar
dian, was as mucih bound by the decree in that suit as if he had 
been sui juris at the time and had represented himself. From 
this it may be inferred that if the minor had not been repre
sented hy a lawfully-appointed guardian the decision would have 
been different. The ruling in Baghubar Dyal Sahu v. Bhikya 
Lai Misser (1) to which reference was made on behalf of the 
appellants, does not, in our opinion, help the appellants. In that 
case Field, J., observed:—“ If it be a suit to set aside the decree 
obtained against an'infant properly made a p:\rty and properly 
represented in the case, a ad if it be sought to do this by a 
separate suit, I apprehend that the plaiuti ff in such a suit can 
succeed only upon proof of fraud or collusion.” This remark of 
the learned Judge, in our opinion, implied that he would not 
have held that the suit was not maintainable otherwise than̂ ’on 
the ground of fraud or collusion, if the minor had not been 
properly represented in the suit in which the decree was passed. 
The result is, that this appeal fails and in dismissed with costs. 
We may mention that this case was heard by the late learned 
Chief Justice of this Court and one of uS; and that the view 
which he took was the same as that now adopted by us.

Appeal dismissed.
f*< " '" ....

Before Mr. Justice JBanerji and Mr. Justice Aihnian.
July 2. SITAKA BEG-AM (P l a in t if e ') TFLSHI SINGH a t o  o t h e r s .

— ------------  (Defendants) .*

Dwil JProcedure Code, section l^Z— ’ProoGdme—Order for plaintiff io pay 
ihe cosi o f freparaiion o f  a map—Ron-oompUaiiee o f  plaintiff mith 
order—Dismissal o f  suit.
A Court has no power to dismiss summarily a plaintiff’s suit merely 

because the plaintiff has omitted to comply with uu order of the Court direct" 
iug him, wi'thiu a certain time, to p'ly in a sum of money as the coat of prepar
ing a map considerediy the Court to be necessary to the decision of the suit. 
If an order of this kincLis not complied with, it, is the duty of the Court to go 
on and decide tiie Suit ou such materials as it has before it.

* Second Appeal No. 913 of 1899 from a decree of R. Greeven, Eacj., Dis
trict Judge of Benarooj dated the 11th SeptoBihor 1800, confirming a decree of 
B̂ ibu iSrish Chandci* B obo, Mijnsif of Ben sires, dated the 23 rd June 18,99*

(1) (188,5) I. L. li., IS Calc., 69.


