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1901 was situated̂  In our judg&ent these circumstances are such 
as would render it inoumbent on a prudent man not Jp rest 
E atisfied  with merely seeing that his transferor’s nanies were 
entered in the Government registers, but to go on to inquire 
whether the property was really theirs. Had the appellant 
inquired from Mir Madad Ali Khan how it was that the property 
was acquired in the names of young children, he might have 
ascertained that the children were mere henamidars for their 
father, who did not wish himself to be recorded as acquiring 
property in the district in which he was employed. Had such 
an iuquiry been made and had Mir Madad Ali Khan informed 
the appellant that his sons were the real owners, there is no 
doubt that the appellant would be deemed to have taken all 
reasonable precautions. necessary under the circumstances, and 
that iu that case even if the information given by Madad Ali 
were shown to be false, neither Mir Madad Ali Khan nor his 
successors in title could be heard to assert that it was faSe. 
,We are of opinion that none of the grounds urged before us can 
be sustained. We therefore dismiss the appeal, but, under the 
circumstances set forth above, we make no order as to costs.

Appeal dismissed.

1901 
June 25.

Before Justice Banerji and Mr, Justice Chamier.
AMRIT DHAE (Pi/AINTIbf) v . BINDESRI PRASAD and othbrs 

( D e f i b n d a n t s ) . *

S i n d u  Ia is —-Adverse 'possession'—Suit hy reversioner to estate held }>y a
Sindu female—Limitation—Act No. X V  o f  1877 (Indian, Limitation
A c t) ,8 o 'h .II ,A H .U l.
Under article 141 of the second schedule to the Indian Limitation Act, 

1877) a suit can be brought by a ruversiotier for possession of immovable pro­
perty, to the possession of which a female heir had been entitled, within 12 
years from the date of the death of the female heir, although she may have 
been out of possession for more than twelve years. Rmchordas Vandravan- 
das v Parvatihai (1) followed. Lachhan Kumoar v. Manoraih Bam (3) 
distinguisted. Earn Rali y. Kedar Nath (3), Kanuman Prasad SingTt v. 
Bhagauii Prasad (4) and Tiha Ram v. Shama Gharan (5) referred to.

 ̂Second Appeal No. 896 of 1899 from a decree of Rai Bahadur Lala Baij 
Natli, District Judge o£ Gorathpur, dated tlie 5th September 1899, confirming 
a dooree of Sĵ ed Jafar Busain, Subordinate Judffe of GorakhpTir, dated the 
13th January 1899.

(1) (1899) T. L. B., 23 Bom., 725. (3) (1892) I. h. E., U  All., 156,
(2) (1894) I. U  E., 22 Calc , 445. (4) (1897) I. L. R., 19 All., 857.

. (5) (l897)aVL. K., 20 All, 42,



T h e  facts o f  this case sufficiently appear from &he judgment 
o f  C b ^ ie r , J.

Mr. ̂ arhadhioary, for tbe appellant.
Munshi Qobind Prasad, for the respcTiidents.
ChamieR; J.—This is au appeal from a decree of the Distiriot 

Judge of Gorakhpur confirming a decree of the Subordinate- 
Judge of Gorakhpur by which tbe plaintiff̂ s suit was dismissed 
with costs.

The facts are as follows:—One Jagganuath Dube, the owner 
of the entire village Sakhra Jot, died many years ago, leaving 
three daughters—theu childless widows—named Jai Kunwar, 
Sanjbari and Amirta, who each obtained possession of a one-tbird 
share in tbe village. On the death of Amirta in 1875, the 
defendant, a cousin of her husband, took possession of her share 
to tbe exclusion of the rightful heirs, Jai Kunwar and Sanjbari. 
More than twelve years after the death of Amirta, her sister, Jai 
Ku&war, sued the defendant for possession of the share for­
merly held by Amirta, but that suit was dismissed. Sanjbari 
died in July, 1887, and Jai Kunwar in January, 1897. There­
upon the plaintiff sued for, and obtained possession of, the shares 
that had been of Sanjbari and Jai Kunwar. He now sues for 
possession of the share formerly held by Araffta. His case is, 
that be is the nearest reversionary heir of Jaggannatb Dube, and 
that his right to sue accrued upon the death of Jai Kunwar, the 
last surviving daughter of Jaggannatlf Dube; he also alleges that 
the suit brought by Jai Kunwar against the defendant was a 
collusive suit, and that he is not bound by the decree passed 
therein. The defendant admits that the plaintiff is tbe nearest 
reversioner to Jagannath, but pleads that tbe claim is barred by 
the rule of res judicata by reason of the dismissal of Jai Kun- 
war’s suit, and also that it is barred by limitation under article 
144 of schedule 2 of the Limitation Act, inasmuch asbe^as held 
adverse possession for more than twelve years.

The Subordinate Judge dismissed the suit ag being barred by 
the decree in the previous suit. On appeal the District Judge 
held that if tbe plaintiff's right to sue accrued upon the death of 
Amirta, the suit was barred by limitation andeB article 144 of 
schedule II of the Limitation Act, and that if his right to sue
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1901 accrued uponrthe death of Jai'̂ Kimwar, the suit was barred by the 
decree in Jai Kunwar’s suit.

As regards the plea of res judicata^ I think it is qiiite clear 
that the dismissal of Jai'•Kuuwar’s suit does not, under the circum­
stances, bar the present suit. The judgment of this Court in 
that suit is on the record of the present suit. It shows that 
that suit was dismissed only upon the ground that the defendant 
had held possession adversely to Jai Kunwar for more than 
twelve years. There was no trial of any right within the mean­
ing of the rule laid down by their Lordships of the Privy 
Council in the Shivagunga case (1). It is therefore unnecessary 
to inquire whether that was a collusive suit. The proceedings in 
it have no effect upon the present case and may be dismissed 
from consideration.

Upon the question of limitation it is obvious that the present 
case cannot be distinguished in principle from the case of Ram 
Kali V. KedaT Nath (2), There, as here, a female heir was kept 
out of possession by a trespasser for more than twelve years, and 
on the death of the female, the reversionary heir sued the tres­
passer for the property. It was held by the Full Bench that 
Article 141 of Schedule II to the Limitation Act applied, 
and that therefore "ihe suit was within time, having been brought 
within twelve years of the death of the female.

It would have beeu sufficient to say that the present case is 
governed by the decision ef the Full Bench, but in two later 
cases in this Court doubts have been expressed as to the correct­
ness of that decision. The first of these cases is that of Hanuman 
Prasad 8 ingh v. Bhagauti Prasad (3). The point actually 
decided in that case was that an alienation made by a female heir 
in possession is good against her for her life, but if it is not bind­
ing on the reversioner a cause of action accrues to Jjim on the death 
of the fepiale, and that Article 141 of Schedule II to the Limi­
tation Act provides the period of limitation for a suit by the rever­
sioner in such a casê  but in the course of his judgment in that case, 
Burkitt, J.,̂  suggested that the decision of their Lordships of the 
Privy Council in the case of LachhaTi K%nwar v. ManorathRam

(1) (1863) 9 Moo. I. A., 543; at p. 608. (2) (1892J T. L. E., 14 All., 156.
^3) (1897) I. L. S.. 19 All., 357.
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(1) was inconsistent with, the decision of the Full Bench in the 
case cited above. The second case in this Court is lhat of Tika 
Ram v.^Shama Ghamn (2) in which the same view was taken. 
In both these cases it was considered that the decision of their 
Lordships in Lachhan Kunwar’s case was an authority for the 
proposition that twelve yearŝ  adverse possession against a female 
heir bars not only the rights of the female, but also those of the 
reversionary heir entitled to the property on her death.

The latest pronouncement on this subject by their Lordships 
of the Privy Council is in the case of Runchordas v. Parm tibai
(3), In that case the facts were that a separated Hindu died in 
1869, leaving two widows, the survivor of whom died ia 1888, 
He had made a will by which he left certain specific property to 
his widows for their lives, and bequeathed the residue of his 
property Jo trustees upon certain trusts. On his death the 
widows took possession of the property bequeathed to them, and 
tSe trustees took the residue and applied it in the manner 
directed in the wilL On the death of the survivor of the two 
widows, the plaintiff, who was the nephew of the testator, sued 
to have the trusts of the residue declared void, and, in effect, for 
possessEon of the entire property of the testator. The defence 
was that the trusts were valid, and even if they were invalid the 
suit was barred by limitation, inasmuch as the property had been 
held by the trustees for more than twelve years adversely to the 
persons entitled, viizt. the widows. Their Lordships held that the 
trusts were void, that article 144 of schedule II to the Limita­
tion Act did not apply to the suit, but that article 141 applied, 
and therefore the suit was not barred by limitation In this 
ease it was quite clear that the trustees had held possession of 
the residuary estate adversely to the widows for more than 
twelve years. It will be seen that the facts were very much 
like those of the case decided by the lull Bench of this Court.

If the decision of their Lordships in Lachhan Ku'^war^s case 
was correctly interpreted in the cases in the 19th and 20th 
volumes of the Allahabad Eeports to wĥ ch I have referred, 
then the decision of their Lordships in tlfe Bombaj'̂  case miist be
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(1) (1894) I. L. -R., 22 Calc., 445. (2) (1897) I. Jj, E., 20 All., 42.
(3) (1899) T. li. B., 23 Bom., 725.
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taken to be in conflict with their decision in Lachhan Kunwar’a 
case. Their Lordships do not refer to Lachhan EunwarJ^ case 

D h a e  i n  their judgment iu the Bombay oasê  althoughj as th€' report
Bindbsri' showsj that case was ciied during the argument. From this it 

maj Be inferred that their Lordships did not consider that their 
decision in Laohhan Kunwar^s case governed the case then 
before them.

In Lachhan Kunwar ’8 case the facts were these; Jit Kunwar 
took possession of her son Pahlad̂ s estate on his death, asserting 
an absolute title in herself to the exclusion of the rightful heir 
his widow Lachhan Kunwar, and held possession for twenty-five 
years (there was some doubt whether Jit Kunwar had not taken 
possession at an earlier date, but for the purposes of the decision it 
seems to have been assumed that she had taken possession on 
Pahlad̂ s death). Jit Kunwar died in 1887 Thereupo#two suits 
were instituted ior the recovery of possession of two portions of 
the property which had been transferred to the defendants by 
Jit Kunwar. Their Lordships held that the suits were barred by 
limitation. It is important to notice that these suits were instir 
tuted by Lachhan Kunwar along with other persons who claim­
ed to be the reversionary heirs of Pahlad iSingh. As such/those 
persons would havê been entitled to the-property on the death of 
Lachhan Kunwar, but not before. Lachhan Kunwar had been 
defeated in an attempt to get possession of the property of her 
husband during the lifetime ̂ of Jit Kunwar, her suit against Jit 
Kunwar being held to be barred by limitation ; but setting aside 
that circumstance, their Lordships held that the suit of Lachhan 
Kunwar with which they were then dealing was barred by limit- 
atioa, because Jit Kunwar and her transferrees had held posses­
sion of the property in dispute for more than twelve years 
adversely to Lachhan Kunwar. Article 141 of schedule II to the 
Limitation Act had no applicafcion to the suit as far as Lachhan 
Kunwar was concerned, for she was not, in the words of that 
article “ a person entitled to possession on the death of a Hindu 
female.’’  ̂ JPrimd faci^ the other plaintiffs in the suit had no right 
to claim possession during the lifetime of Lachhan Kunwar, but 
they seem to have'foonteuded that they had such a right. It 
appears to me that, as regards the male plaintiffs, all that their
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Lordships decided was that the cirolimstance that Ljichhan Eun- 
war’s rights were extinguished did not let in the rights of the 
reversiohers. This is what I understand by the following passage 
ill their judgment:—“  The contention fetat although it (i.e. the 
suit) might be barred as against the son Pahlad and all persons 
claiming under him, the effect was only to extinguish those rights, 
and to let in the rights of any persons who would claim as 
reversionary heirs, does not appear to their Lordships to be sup­
ported by authority.” Possibly the word “ against ia this 
passage is a mispriut for “  regards/' but whether that is so or not 
their Lordships did not in this case rule that adverse possession 
against Lachhan Kiinwar barred the rights of the male plaintiffs. 
On the contrary, what they decided was that the rights of those 
plaintiffs were not accelerated by the circumstance that Lachhan 
Kunwar’s rights had been extinguished by the adverse possession 
of Jit Kunwar and her transferrees.

"'In my opinion the Full Bench decision of this Court is not 
touched by the decision in Lachhan Sunwards case. The de­
cision of the Full Bench, as also the decisiou of their Lordships of 
the Privy Council in the case of Runchordas v. Parvaiihai are 
clear authorities in favour of the plaintiff in the present case.

I would therefore accept this appeal, reverse the decree of 
both the Courts below, and decree the plaintiff's suit with costs 
in all Courts, and with mesne profits from the date of suit to the 
date of delivery of possession, or until the expiration of three years 
from the date of this decree, whichever event first ooeurs.

Ban erJI, J.— I  fully agree with rpy learned colleague on 
both the questions which arise in this case.

As regards the question of limitation, the ruling of their Lord­
ships of the Privy Council in the recent case of JRunchordas Van- 
dtavandaa v. Parvatibai (1) is conclusive. In that case it was 
held that under Article 14:1, Schedule II of the Limitajiion Act, 
a suit could be brought by a reversioner for possession of immov­
able property within twelve years from the date *of the death of the 
last female heir, although she may have been out of possession for 
more than twelve years. With reference to the contention in 
that case based on section 28 of the Liraitatioif Act that ^verae

(1) (1899) I. L. E., 23 Bom., 735.
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1901 possession against the female extinguishod her rightj and there 
con seq u en tly  d o  estate which could go to the reversioner, 

f)HAE. their Lordships said;—“ The learned counsel for the appellant 
relied on section 28, which provides that at the determination 

PaASAD. period limited for instituting a suit for the possession of
property, the right to the property shall be extinguished. The 
obvious answer to this argument is that in this case the period 
limited is not determined.̂  ̂ That was a case in which the widows 
had been out of possession for a much longer period than 12 

years. It was held that the suit of the reversioner, which had 
been brought within twelve years of the date of the death of the 
survivor of the two widows was not time-barred notwithstanding 
section 28. The decision of the Privy Council has the effect of 
affirming the view of the law held by the Full Bench of this 
Court in Ram Kali v. Kedar Nath (1), and the dictum of 
Burkifct, J., in Ranuman Prasad v. Bhagauti Prasad (2), 
and the ruling in Tika Ram  v. SJiama Gharan (3) cannof be 
followed. I agree with my brother Chamier that the case of 
Lachhan Kunwar v. Manorath Ram. (4) is distinguishable. As 
my learned colleague has pointed out, all that their Lordships of 
the Privy Council held in that case in regard to the rights of 
reversioners was tiiat the extinction of the rights of the widow 
by adverse possession did not let in the rights of any persons who 
could claim as reversionary heirs, so as to confer on them a right 
of suit to recover the property in the lifetime of the widow. As 
the present suit was brought within twelve years of the date of Jai 
Kunwar’s death it was within time under Article 141. ".The 
learned Judge was clearly wrong in thinking that the plaintiff̂ s 
right to obtain the property could acoriie upon the death of 
Amirta, The right of succession to her share devolved upon her 
death on her surviving sisters and not on the reversioner.

The,decree in the suit brought by Jai Kunwar in 1889 
would, in the absence of fraud and coUusion, have operated 
as res judiGata"  ̂had there been any adjudication in that suit 
upon the qi;iestion of title. But no such adjudication was made,

(1) (:893) U  AIL, 136. (3) (1897) I. L. R , 20 All., 43.
(2) L. R., 19 All., 357. (4) (1894) I. L. R., 32.Cale,, 445.
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and tlie suit was clifimisseci only oq !lje ground of lî nitafcion, tliat 
iŝ  on the groiind that Jai Kan war’s right to bring the suit "was 
barred ly lapse of time.

For the above reasons I concur witl? my learned colleague 
ill making the decree proposed by him.

A-p'peal decreed.
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F U L L  B E N C H . 1901 
May 20.

Before Mr. Justice Enox, Acting CMsf Justice, Mr. Justice Blair 
and Mr. Justice Biirhiib.

RAHMAT ALT KHAN (DtPENBANi;) v. ABDULLAH (Plaiktii'f).*
Act ift). XIJo/1SS7 (Bengal Civil Courts ActJ, section IQ—Jurisdiction—  

Act No. X I I  o f  ISSl (2^'.-W. P. Bent A ct), section 189—Powers o f  
Subordinate Judge in charge o f  the office o f  the District Judge—  
Eev.enxie Court appeal.
Se.ldt'h%\, a SulDordiaate Judge in temporary charge, under section 10 of 

kok 'So. XII of 1887, of the office of the I>i sti'ict Judge, is competent to take 
up and decide Eevenue Court appeals which uiay bs pending oa the file of the 
District Judge.

T h e  suit out of which this appeal arose was brought in the 
Court of an Assistant Collector under clause 2 of section 86 of 
the North-Western Provinces Rent Act for compensation on 
account of damage sustained b y  certain crops which had been 
distrained by the defendant. The amount claimed as compensa­
tion was Es. 145-3-2. The Assistant Collector dismissed the 
suit. The plainiiiF appealed to the district Judge. At the time 
that the appeal came on for hearing the District Judge was aot 
at head-quarters (Saharanpnr), but had gone to Dehra to hold 
Sessions. Under these circumstances the Subordinate Judge of 
Saharanpnr was, by virtue of section 10 of the Bengal Civil 
Courts’ Act, in charge of the office of the District Judge- The 
Subordinate Judge, finding the appenl on the District Judge’s list 
for hearingj took it up and dispogod of it, decreeing ihe appeal 
and allowing the plaintiff’s claim to the extent of Bs. 120 . From 
this decree the defendant appealed to tlie Hi^h Court, and his 
principal ground of appeal was that the Subordinate Judge had 
no jurisdiction to decide the appeal.

* Second Appeal No. 553 of 1899,from a decree of Bal)u Prag Daa, Subordi- 
nate Judge of Sahanujpiir, dated tlio Sth May 1mS9, modifyitTg a decree of A. T, 
Holme, Esq[., Assisfeact Collector of the 1st class, dated the 17tti May 1898.


