1901

ParTar

CrAND

LB
Sa1yIDA
Brni.

1901
June 25.

448 THE INDIAN LAW REPORTS,  [VOL. XX,

was sitnated.. In our judgrﬁent these circumstances are snch
as would render it incumbent on.a prudent man notf(t(') rest
satisfied with merely seeing that his transferor’s nanfds were
entered in the Government registers, but to go on to inquire
whether the property was really theirs. Had the appellant
inquired from Mir Madad Ali Khan how it was that the property
was acquired in the names of young children, he might have
ascertained that the children were mere benamidars for their
father, who did not wish himself to be recorded as acquiring
property in the district in which he was employed. Had such
an inquiry been made and had Mir Madad Ali Khan informed
the appellant that his sons were the real owners, there is no
doubt that the appellant would be deemed to have taken all
reasonable precautions necessary under the circumstances, and
that in that case even if the information given by Madad Ali
were shown to be false, neither Mir Madad Ali Khan nor his
successors in title could be heard to assert that it was false,
We are of opinion that none of the grounds urged before us can
be sustained. We therefore dismiss the appeal, but, under the
circumstances set forth above, we make no order as to costs.
Appeal dismissed.

Before Mrs Justice Banerji and Mr, Justice Chamier.,

AMRIT DHAR (PrArwTrrr) o, BINDESRI PRASAD ANp OTHERS

(DErENDANTS).*

Hindu law—Adverse possessiowr—-Suit by reversiomer to estate held by a
Hindwu female—Limitation—dct No. XV of 1877 (Indian Limitation
dcet), Sch. II, Ari, 141.

Under article 141 of the second schedule to the Indian Limifation Act,
1877, & suit can be brought by a reversioner for possession of immovable pro--
perty, to the possession of which a female heir had heen entitled, within 12
years from the date of the death of the fomale heir, although she may have
been out of possession for more than twelve years, Runchordas Vandravan-
das v Parvatibai (1) followed. ILachhan Kunwar v. Manorath Ram (2)
distinguisbed. Ram Rali v. Kedar Nuth (3), Hanwman Prasad Singh v.
Bhagauli Prasad (4) and T%ka Ram v. Shama Charen (5) veferred to.

¥ Second Appeal No. 896 of 1809 from o decree of Rai Bahudur Lala Baij

Nath, District Judge of Gorakbpur, dated the 5th September 1899, confirming

a decree of Sped Jafar Husain, Subordinate Judge of Gorakhpur, dated the
13th January 1899. . .

(1) (1899) 1. L. B., 23 Bom., 725, (8) (1892) 1. . R., 14 All., 156.
(2) (1894) L. L, R., 22 Cale, 446, (4) (1897) L. L, B, 19 All, 357.
.. (8) (189731, L. R., 20 All, 42,
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THE facts of this case :ufﬁmenﬂy appear from £he judgment
of Ob%mler, J.

Mr. Barbadhicary, for the appellant.

Munshi Gobind Prasad, for the respondents.

CEAMIER, J.—This is an appeal from a decree of the District

Judge of Gorakhpur confirming a decree of the Subordinate

Judge of Gorakhpur by which the plaintiff’s suit was dismissed
with costs.

The facts are as follows :—One Jaggannath Dube, the owner
of the entire village Sakhra Jot, died many years ago, leaving
three daughters—then childless widows—named Jai Kunwar,
Sanjhari and Amirta, who each obtained possession of a one-third
share in the village. On the death of Amirta in 1875, the
defendant, a cousin of her husband, took possession of her share
to the exclusion of the rightful heirs, Jai Kuuwar and Sanjhari.
More than twelve years after the death of Amirta, her sister, Jai
Ku?lwar, sued the defendant for possession of the share for-

merly held by Amirta, but that suit was dismissed. Sanjhari:

died in July, 1887, and Jai Kunwar in January, 1897. There-
upon the plaintiff sued for, and obtained possession of, the shares
that had been of Sanjhari and Jai Kunwar. He now sues for
possession of the share formerly held by Amfrta. ~His case is,
that he is the pearest reversionary heir of Jaggannath Dube, and

that his right to sue accrued npon the death of Jai Kunwar, the .

last surviving daughter of Jaggannatl® Dube; he also alleges that
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_the suit brought by Jai Kunwar against the defendant was a

collusive suit, and that he is not bound by the decrce passed
therein. The defendant admits that the plaintiff is the nearest
reversioner to Jagannath, but pleads that the claim is barred by
the rule of 7es judicata by reason of the dismissal of Jai Kun-
war’s suit, and also that it is barred by limitation under article

144 of schedule 2 of the Limitation Act, inasmuch as hedias held

adverse possession for more than twelve years.
The Subordinate Judge dismissed the suit ag bemg barred by

the decree in the previous suit. On appeal the Disbrict J udgen

held that if the plaintiff’s right to sue accrued upon the death of
Amirta, the suit was barred by limitation unden article 144 of
schedule IT of the Limitation Aect, and that if his right to sue
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acerued upon the death of Jai"Kunwar, the snit was barred by the
decree in Jai Kunwar’s suit.

As regards the plea of res judicata, L think it is quite clear
that the dismissal of Jaiunwar’s suit does not, under the circum-
stances, bar the present suit. The judgment of this Court in
that suit is on the record of the present suit. It shows that
that suit was dismissed only upon the ground that the defendant
had held possession adversely to Jai Kunwar for more than
twelve years. There was no trial of any right within the mean-
ing of the rule laid down by their Lordships of the Privy
Council in the Shivagunga case (1). It is therefore unnecessary
to inquire whether that was a collusive suit. The proceedings in
it have no effeet upon the present case and may be dismissed
from consideration.

Upon the question of limitation it is obvious that the present
case cannot be distinguished in principle from the case of Ram
Kali v. Kedar Nath (2). There, as here, a female heir was kept
out of possession by a trespasser for more than twelve years, and
on the death of the female, the reversionary heir sued the tres-
passer for the property. It was held by the Full Bench that
Article 141 of Schedule IX to the Limitation Act applied,
and that therefore -the suit was within time, having been brought
within twelve years of the death of the female,

It would have beeu sufficient to say that the present case is
governed by the decision ef the Full Bench, but in two later
cases in this Court doubts have been expressed as to the correct-
ness of thatdecision. The first of these cases is that of Hanuman
Prasad Singh v. Bhogouti Prasad (3). The point actually
decided in that case was that an alienation made by a female heir
in possession is good against ber for her life, bat if it is not bind-
ing on the reversioner a cause of action acerues to him on the death
of the female, and that Article 141 of Schedule II to the Limi-
tation Act provides the period of limitation for a suit by the rever-
sioner in such a case ; but in the course of hisjudgmént in that case,
Burkitt, J., suggested that the decision of their Lordships of the
Privy Council in t}ne case of Lachhan Kunwar v. Manorath Ram

(1) (1863) 9 Moo. L. A., 543; ot p. 608. - (2) (1892) T. L. R, 14 AlL, 156.
R (3) (1897) 1. L. R., 19 All, 857,
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(1) was inconsistent with the decision of the Full Bench in the
case cifed above. The second case in this Court is that of Tika
Ram v»Shama Charan (2) in which the same view was taken.
In both these cases it was considered that the decision of their
Lordships in Lackhan Kunwar's case was ap anthority for the
propositien that twelve years’ adverse possession against a female
heir bars not only the rights of the female, but also those of the
reversionary heir entitled to the property on her death.

The latest pronounecement on this subject by their Lordships
of the Privy Council is in the case of Runchordas v. Parvatibas
(3). In that case the facts were that a separated Hindu died in
1869, leaving two widows, the survivor of whom died in 1888.
He had made a will by which he left certain specific property to
his widows for their lives, and bequeathed the residue of his
property .o trustees upon certain trusts. On his death the
widows took possession of the property bequeathed to them, and
tile trustees took the residue and applied it in the manner
directed in the will. On the death of the survivor of the two
widows, the plaintiff, who was the nephew of the testator, sued
to have the trusts of the residue declared void, and, in effect, for
possession of the entire property of the testator. The defence
was that the trusts were valid, and even if they were invalid the
suit was barred by limitation, inasmuch as the property had been
held by the trustees for more than twelve years adversely to the
persons entitled, viz. the widows, Their Loxdships held that the
trusts were void, that article 144 of schedule IT to the Limita~
tion Act did not apply to the suit, but that article 141 applied,
and therefore the suit was not barred by limitation In this
case it was quite clear that the trustees had held possession of
the residuary estate adversely to the widows for more than
t welve years. It will be seen that the facts were very much
like those of the case decided by the Full Bench of this Court.

If the decision of their Lordships in Lachhan Kufwar’s case
was correctly interpreted in the cases in $he 19th and 20th
volumes of the Allahabad Reports to witich I have veferred,
then the decision of their Lordships in tife Bomba)’ case must be

@ (1894) I.L R, 22 Oslo, 445. (2) (1897) L. ,L B, 20 AL, 42,
’ (3) (1899) T, L. R., 23 Bow., 725
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taken to be in conflict with their decision in Lachhan Kunwaer’s
case. Their iordships do not refer to Lachhan Kunwarls case
in their judgment in the Bombay case, although, as thé’ report
shows, that case was cifed during the argument. From this it

“may be inferred that their Liordships did not consider that their

decision in Lachhan Kunwar's case governed the case then
before them.

In Lachhan Kunwar’s case the facts were these : Jit Kunwar
took possession of her son Pahlad’s estate on his death, asserting
an absolute title in herself to the exclusion of the rightful heir
his widow Lachhan Kunwar, and held possession for twenty-five
years (there was some doubt whether Jit Kunwar had not taken
possession at an earlier date, but for the purposes of the decision it
seems to have been assumed that she had taken possession on
Pahlad’s death). Jit Kunwar died in 1887 Thereupomtwo suits
were instituted for the recovery of possession of two portions of
the property which had been transferred to the defendants b}
Jit Kunwar. Their Liordships held that the suits were barred by
limitation. It is important to notice that these suits were insti-
tuted by Lachhan Kunwar along with other persons who claim-
ed to be the reversionary heirs of Pahlad Singh. As such, those
persons would have been entitled to the property on the death of
Lachhan Kunwar, but not before. Lachhan Kunwar had been
defeated in an attempt to get possession of the property of her
husband during the lifetime of Jit Kunwar, her suit against Jit -
Kunwar being held to be barred by limitation ; but setting aside
that circumstance, their Lordships held that the suit of Lachhan
Runwar with which they were then dealing was barred by limit-
ation, because Jit Kunwar and her transferrees had held posses-
sion of the property in dispute for more than twelve years
adversely to Liachhan Kunwar. Article 141 of schedule II to the
Limitation Act had no application to the suit as far as Lachhan.
Kunwar was concerned, for she was not, in the words of that
article “ a person entitled to possession on the death of a Hindu

- female.”” Primd facit the other plaintiffs in the suit had no right

to claim possession during the lifetime of Lachhan Kunwar, but
they seem to have -contended that they had such a right. It
appears to me that, as regards the male plaintiffs, all that their
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Lordships decided was that the circimstance that Iipchhan Kun-
war’s rights were extinguished did not let in the rights of the
reversiolters. This is what I understand by the following passage
in their judgment:—* The contention that although it (%.e. the
suit) might be barred as against the son Pahlad and all persons
claiming under him, the effect was only to extingnish those rights,
and to let in the rights of any persons who would claim as
reversionary heirs, does not appear to their Lordships to be sup-
ported by aunthority.” Possibly the word “against” in this
passage is a misprint for “regards,” but whether that is so or not
their Lordships did not in this case rule that adverse possession
against Lachhan Kunwar barred the rights of the male plaintiffs,
On the contrary, what they decided was that the rights of those
plaintiffs were not accelerated by the circumstance that Lachhan
Kunwar’s rights had been extinguished by the adverse possession
of Jit Kunwar and her transferrees.

“In my opinion the Fall Bench decision of this Court is not
touched by the decision in Lachhan Kunwar’s case, The de-
cision of the Full Beuch, as also the decision of their Liordships of
the Privy Council in the case of Runchordas v. Parvatibai ave
clear authorities in favour of the plaintiff in the present case.

I would therefore accept this appeal, reverse the decree of
both the Courts below, and decree the plaintiff’s suit with costs
in all Courts, and with mesne profits from the date of suit to the
date of delivery of possession, or until the expiration of three years
- from the date of this decree, whichever event first occurs. ‘

BanERJL, J.—I fully agree with my learned colleague on
both the questions which arise in this case. '

As regards the question of limitation, the ruling of their Lord-
ships of the Privy Council in the recent case of Runchordas Van-
dravandas v. Parvatibai (1) is conclusive. In that case it was
held that under Axticle 141, Schedule IT of the Limitafion Ast,
a suit could be brought by a reversioner for possession of immov-
sble property within twelve years from the date of the death of the
last female heir, although she may have been out of possession for
more than twelve years.  With reference to the contention in
that case based on section 28 of the Limitatior® Act that adverse

' (1) (1899) L.L. B. 23 Bom, 725.
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possession against the femal® extinguished her right, and there
was consequently no estate which could go to the reversioner,
their Lordships said :~=“The learned counsel for the é‘gpellant
relied on section 28, which provides that at the determination
of the period limited for instituting a suit for the possession of
property, the right to the property shall be extinguished. The

_obvious answer to this argument is that in this case the period

limited is not determined.” ‘That wasa case in which the widows
had been out of possession for a much longer period than 12
years. It was held that the suit of the reversioner, which had
been brought within twelve yearsof the date of the death of the
survivor of the two widows was not time-barred notwithstanding
section 28. The decision of the Privy Council has the effect of
affirming the view of the law held by the Full Bench of this
Court in Ram Kali v. Kedar Nath (1), and the dictum of
Burkitt, J., in Hanuman Prasad v. Bhagauti Prasad (2),
and the ruling in Tika Ram v. Shama Charan (3) cannof be
followed. I agree with my brother Chamier that the case of
Lachhan Kunwar v. Monorath Bam, (4) is distinguishable. As
my learned colleague has pointed out, all that their Liordships of
the Privy Council held in that case in regard to the rights of
reversioners was that the extinction of the rights of the widow
by adverse possession did not let in the rights of any persons who
could claim as reversionary heirs, so as to confer on them a right
of suit to recover the property in the lifetime of the widow. As
the present suit was brought within twelve years of the date of Jai
Kunwar’s death it was within time under Article 141.7 The
learned Judge was clearly wrong in thinking that the plaintiff’s
right to obtain the property could accrue upon the death of
Amirta. The right of succession to her share devolved upon ber
death on her surviviag sisters and not on the reversioner.

The . decree in the suit brought by Jai Kunwar in 1889
would, in the absence of fraud and collusion, have operated
as res Judicats lnd there been any adjudication in that suib
upon the guestion of title. But no such adjudieation was made,

(1) (:892) LI, R, 14 All, 156.  (3) (1897) L L. R, 20 All,, 42.
(2) (1897),1 L. B, 10 All, 857,  (4) (1894) L. L. R., 22 Calo., 445,
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and the suit was dizmiszed only on the ground of limitation, that 1901
is; on the ground that Jai Kunwar’s right to bring the suit was ~— o
barred Lr}' lapse of time. . DEsm
For the above reasons I concur witl my learned colleague . Broogsur
in making the decree proposed by him. FRASAD.
Appeal decreed.
FULL BENCH., 1901 -

May 20.

Refure Mr. Justice Kuow, deting Chicf Justice, Mr. Justice Blair
and Mr. Justice Burkitt.
RAHMAT ALY KHAN (DtrENpANT) . ABDULLAH (PLAINTIFF).*
Adet No. XITof 1887 (Bengal Civil Courts Act), section 10— Jurisdiction—
Adet No. XITof 1881 (N.-W. D, Rent Act), section 189—Powers of
Subordinate Judge in chargs of the office of the District Judge—

Revenne Court appeal.
Held that a Subordinate Judge in temporvary charge, under section 10 of

Aed No. XIT of 1887, of the office of the Distriet Judge, is competent to take
up and dscide Revenue Court appeals which inay ba pending on the file of the
Distriet Judge.

" THE snit out of which this appeal arose was brought in the

Court of an Assistant Collector under clause 2 of section 86 of
the North-Western Provinces Reut Act for compensation on
aceount of damage sustained by certain crops which had been
distrained by the defendant. The amount claimed as compensa-
tion was Rs. 145-3-2. The Assistant Collector dismisced the
suit. . The plaintiff appealed to the Ristrict Judge. At the time
that the appeal came on for hearing the Distriet Judge was not
at head-quarters (Saharanpur), but had gone to Delira to hold
Sessions. Under these circumstances the Subordinate Judge of
Saharanpor was, by virtue of section 10 of the DBengal Civil
Courts’ Aect, in charge of the office of the District Judge. The
Subordinate Judge, finding the appeal on the District Judge’s list
for hearing, took it up and disposed of it, decrecivg the appeal
and allowing the plaintiff’s claim to the extent of Rs. 120. From
this decree the defendant appealed to the High Court, and his
principal ground of appeal was that the Sub:)rdinat.e Judge had
‘no jurisdiction to decide the appeal. )

# Second Appcal No. 553 of 1899, from a deeree of Bubu I’mg Das, Subordi-
nate Fudge of Saburanpne, dated the Sth May 1867, modifyidg a dccn.e of A. T,
Holme, ESq, Assistant Collector of tho 1st class, dated the 17&11 May 1898,
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