
JBefore Mr. Justice Knm and Mr. Justice AiTcman.
June 14. PARTAP CHAND (DbpEndaht) d. SAITIDA BIBI (Piaihtws).*

------ ------—  Act Wo. X V  o f  1877 (Indian Limitation ActJ, schedule J7, article^Q-.-
Limitation—Title o f 'ueŵ or %'ot extinct at th^ time the vended & suit is 
hroiight—Aot Ifo. I V  o/-1882 (Transfer of Frojjerty Act), section 41— 
Transfer ly osiensille owmrs—Ininirg ly transferee as to title o f  
transferors—Reasonable care.
In Article 136 of the second schedule to the Indian Limitation Act, 1877, 

the words in the third column relate to the beginning of the dispossession 
referred to in the first column, and the meaning of the article is that if, sup
posing no sale had taken place, the vendor’s title would have been alive at the 
time the vendee’s suit ia brought, such suit is not barred: but on the other 
hand, if the vendor had been for twelve years out of possession at the date of 
the vendee’s suit, such a suit would be too late. In a suit such as is contem
plated by Article 136 when the purchaser succeeds in showing that the exclusion 
of his vendor from possession took place within twelve years of the institution 
of the suit, he succeeds in showing that his suit is within time.

A Government official owning zamindari property in the district in which 
he was employed, caused that property to be recorded in the revenue papers in 
the names of his young sons. The sons sold portions of the property an^ 
mortgaged others. The vendee and mortgagee satisfied himself that the prJ- 
perty had been recorded for some years in the names of the sons, but there 
stopped; and made no further inquiries as to whether the property really 
belonged to the sons, who were the ostensible owners, or not. Seld  that the 
transferor, though acting in good faith, had not taken reasonable care to ascer
tain that the transferor had power to make the transfer.

T h e  facts of tMs'case sufficiently appear from the judgment 
of the Court.

Babu Datti Lai, Munshi Oulzari Lai, Pandit Madan 
Mohan Malaviya and B31.hu. ̂ Devendra Nath Ohdedar, for the 
appellant.

Mr. Amir-ud-din and Maiilvi Qhulam Mujtaba, for the 
respondent. p

Knox and Aikman, JJ.—This appeal arises out of a suit 
brought by Miisammat Saiyida Bibi; the respondent here, against 
certain defendants, to recover possession of shares in zamindari 
property apd mesne profits thereon.

The Court of first instance decreed a portion of the plaintifi's 
claim. The plaintfff appealed in regard to that portion of her 
claim which had beŴ  dismissed, and one of the defendants,

 ̂ ^Second Appeal No. 802 of 1898 from a decree of J. Denman, Esq., Dis
trict Judge of Allahabau, dated the 30th June 1898, modifying a decree of Eai 
Pyare T̂ al, Judge ““of the Court of Small Causes of Allahabad, exercising 
powers of a Snbordinate Judge, dated the 25th May 1897.
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Eai Partap Oiiand Bahadur, filed objections under section 561 of jgoj
the Code of Civil Procedure. Tlie learoed District* Judge dis- 
missed tJa® objections, bat allowed the plaintiffs appeal to a cer- Chakd

tain extent. • I'his second appeal is filed bj Rai Partap Cliand sIiyida
Bahadur against the decree of the lower appellate Court. For the 
proper understanding of this case, it is necessary to set forth the 
following facts:—One Mir Madad Ali Khan was a tahsilclar 
in the district of Allahabad. He died on the 24th of December,
1894. He had three wives ; one of these was Musammat Ehatun 
Bibij another was Musammat Najmunnissa Bibi; the name of 
the third wife is immaterial. By Musammat Jfajmunnissa Bibi he 
had four sons, namely, Syed Mohsin Ali, Syed Hamid Ali, Syed 
Kazim Ali and Syed Sher Ali, all defendants to the suit out of 
which this appeal arises, and a daughter Musammat Anwari. By 
his wife Musammat Khatun Bibi he had two daughters, Musam
mat Jafri Begam and Musammat Inayat Begam, the latter of 
whoWis a defendant to this suit. The plaintiff is the daughter of 
Musammat Jafri Begam. She claims under a deed of sale exe
cuted in her favour by her mother and her mother's half-sister 
Musammat Anwari, on the ISth of August, 1895. Musammat 
Najmunnissa died in 1881. Her heirs were her husband, Mir 
Madad Ali Khan, who was entitled to ĵ jths of̂  her property, her 
sons Mohsin Ali, Hamid Ali, Kazim Ali and Sher Ali, each 
of whom was entitled to j t̂iis oi their mother̂ s property, and 
her daughter Musammat Anwari, whô was entitled to the remain
ing Ŷ th of|Musammat Najmnnnissâ s property. This -ĵ th share 
Musammat Anwari professed to transfer to the plaintiff by the 
sale-deed of the 18th of August, 1895. On Mir Madad Ali 
Khan̂ s death his property was divisible into 11 sihams. Of these, 
his four sons above named were entitled each to 2 sihams, and his 
three daughters, Musammat Jafri, Musammat Iiiayat and Musam
mat Anwari to 1 siham eacb. By the sale-deed of the 18th of 
August, 1895, Musammat Jafri and Musammat Anwari transferred 
to the plaintiff the share which they respeotively.inherited of their 
father Madad Ali Khan’s property. It will* time be seen that 
the property claimed falls under two heâ s—first t!ie share of 
the estate of Musammat Najmunnissa, inberit«d by Musammat 
Anwari; and second, the shares of the estate of Mir Madad Ali
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1091 Khaii^ inherited by Musaifiinali Jafrf and Musammat Anwari.
The properties under the first head are set forth in list 4 jj^ d  the 

Chajs-jd properiies ondei’ the .ieoond head in list 0  appended to the plaint.
SjLiyim Here it may be stated that the appellant Rai Partap Chand

Eahador, is vendee of the shares of three o f the four brotherSj 
Hamid Ali  ̂Molisin All and Iiagini Ali in one village Panwar, 
and mortgagee o f their shares in the vilhiges Daryabadj Atarsuiya 
and Bagh Miranpiir. He is also the mortgagee of the share of 
the foDrth brother Slier Ali in mauza Paiiwar.

Different defences and different considerations arise in regcird 
to each head of the property. First, as to the share inherited by 
Musammat Anwari in the property of her mother Miisammat 
Najmnnnissa. As to this, the defence was that theplaintiff^s suit 
is barred by liraitatiomiiider Article 136 of the second schedule 
of the Indian Limitation Act. That article provides a period of 
twelve yearŝ  limitation for a suit by a purchaser at a private sale 
for possession of immovable property sold when the vendor was 
out of possession at the date o f  sale and adds that the time from 
•which the period begins to run will be the time when the vendor 
is first entitled to possession. It is admitted that the plaintiff’s 
vendor was out of possession on the 18th of August, 1895, the date 
of the sale to the plaintiff. It is contended on behalf of the defend
ant appellant, that us Musammat Najmunnissa died in 1881, and as 
her daughter Musammat Anwari became entitled to possession of 
her mother’s property imnj/idiately upon her mother’s death, the 
suit, whioli was instituted on the lith of May, 1896, is barred by 
the twelve years’ rule of limitation cited above, inasmuch as up
wards of twelve years had expired from the time when the plaint
iff’s vendor was first entitled to possesBion. As to this plea, we 
think it sufficient to say that the learned District Judge finds that 
Musammat Anwari Begam did get possession on her mother’s 
death, and held possession up to the 13th of January, 1885, from 
which date she lost possession and was first entitled to recover pos
session. The learned Judge held that the suit being, within 12 
years from the abo Vanientioned date, was within time. We are of 

; opinion that the decision of the learned Judge on this point is 
right. The contention on behalf o f the defendant appellant would 
have us ignore the finding by the lower appellate Court that the
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plaintiff^s vendor did get possession•»oii lier motlier’ŝ  death, and 1901

held possession for four years, tmd would make tliG date from wliieh paetas”
time begMs to run tlie clrite of t’ae mothor^s derith. We ;̂ re satisfied Chato
1 . » . I’*

tliat IS not the raeaning o f the article. §iippos3 that a vendor Saiyiba

succeeds to property on iiis father’s death, remains in possession 
thereof for twenty years, is then ousted by a trespasser, and two 
years after this sells his rights; we think that it could not be 
Gouteaded in a suit brought by the vendee against the trespasser 
that, inasmuch as the plaintiff’s vendor iv.'is first entitled to 
possession on his father’s dsatb., tweoty-two years before, the suit 
was out o f time. We hold tlia'̂  the wordr̂  in the third column 
relate to &e beginaiag o f the disposs'essioa referred to in the iirst 
eolumn of the article, aud that the meaning o f the article is that 
i f  supposing no sale had taken place, the vendor’s title would 
h.we been alive at the time, the vendee’s suit is brought^ such suit 
is not barred; but that, on the other hand, when the vendor has 
bee*k for twelve years out o f possession at the date of the vendee’s 
suit, such a, suit would be too late. In a suit tsiich as the present 
when the purchaser succeeds in showing that the exclusion o f  his 
vendor from possession took place within twelve years o f the in
stitution o f the suitj he siicceeds in showii^g that hia suit is within 
time. We therefore reject the plea o f limitati<;̂ n in regard to the 
property inherited by Mnsammat Anwari Begam from her mother.

The,next plea raised on behalf of the defendant appellant■ is 
that the suit was bad for the mnltifarionsQess. We would observe 
that the expression multifarioiisness is not used in the Code o f 
Civil Procedure. But what is meant apparently iŝ  that the suit 
was bad for misjoinder o f  parties and of causes of aotion. ■ With 
regard to misjoinder o f parties,'section, 8-1 of the Code provides 
that all objections for misjoinder o f parties as co-defendants shall 
be taken at the earliest oppor-twnity, aud in all cases before the first 
hearing, and that any such objection' not, so taken shall be 
deemed to'have been waived by the defendants. There is no 
doubt that the appellant in his written stntemsnt did take the 
objection that there was a misjoinder of parti»ss as defendants on 
the ground that the defendant Ho. 6 had no*thing to ao with any 
of the other defendants. On this objeotion» being taken, the 
Court might under section 32 have ordered the names o f  any
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1901 defendants improperly joined to be struck out. The Court, how- 
ever, did not sustain the objectionj and did not act nndeî the last 

Chakd mentioned section. If we were of opinion that there had been
Saitida a misjoinder of defendants that would be no ground for up-'

setting the decree of the Court below, inasmuch as section 31 
of the Code provides that no suit shall be defeated by rea
son of misjoinder of parties. The cases relied on by the 
learned vakil for the appellant are cases in which there was 
a misjoinder of plaintiffs suing on distinct causes of action—. 
a state of things to which the provision quoted from section 31 
has no refereneOj as will be seen from the last paragraph of that 
section. But we are of opinion that, inasmuch as the suit was 
for the possession of property which had formed part of -Mir 
Madad Ali Khan’s estate, all the defendants were necessary 
parties to that part of the claim, inasmuch as all the defendants 
are heirs or representatives of the heirs of Mir Madad Ali Khan. 
It may be that all the defendants were not interested in the whole 
of the property in suit, but we hold that that would not make 
the plaintiff’s suit a bad one. In any case, we are of opinion that 
the action of the Court in not giving effect to the defendant’s 
preliminary objection, even if erroneous, was not an error which 
affected either the merits of the case or the jurisdiction of the
Court, and on that ground we should, with reference to the
provision of section 578 of the Code, decline io interfere with the 
decree of the Court below, r

The third plea raised on behalf of the appellant relates to that 
part of Najmunnissa’s estate which passed on her death to Mif 
Madad Ali Khan and on his death to his heirs. It is contended 
that his acts and statements? amounted to a relinquishment of his 
right in Musan̂ mat Najmunnissa’s estate. That plea was given 
effect to by the Court of first instance, but on appeal the decision, 
of the Subordinate Judge on this point was reversed by the 
learned District Judge. His conclusion after a review of the 
evidence is as follows;—‘‘ On this evidence there is only one 
finding possible, ifamely, that Madad Ali Khan did not relin
quish this property in 1885, but continued to hold it till his , 
death.’’ That is a finding of fact, and there is evidence to sup
port it. We cannot therefore interfere with it in second appeal.
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The fourth and last plea urg^ before us on ̂ behalf of the 1901 

appelî it is based upon the fact that the property transferred to ~ 
the app̂ llaut, Rai Pariap Ohand Bahadur, by the sons of Mir Chanb
Madad Ali Khau was property which ha4 for many years stood S a iy ib a

in their names in the Government bookŝ  and that they therefore 
were the ostensible owners. It had been found as a faet by the 
lower appellate Court that they were not the real ownersj and that 
the property, though, standing in their names, belonged to Mir 
Madad Ali Khan. That it stood in their names with the express 
consent of their father, Mir Madad Ali Khan, is undoubted. It 
is also not disputed that the sons transferred the property to the 
appellant for consideration, and there is no suggestion that the 
appellant acted otherwise than in good faith. But the lower 
appellate Courl has refused to give the appellant the benefit of 
section 41 of the Transfer of Property Act upon the ground 
that the appellant, the transferee, had not taken reasonable care 
to*<asGertaiu that his transferors had power to make the transfer.
It is contended in appeal before us that the precautions taken 
by the appellant at the time of the transfers to him did amount 
to his taking reasonable care within the meaning of the section 
just referred to. What is to be deemed “ reasonable care 
depends upon the circumstanoes of each case. Of course when 
the transferee from one who is an ostensible, and not the real, 
owner has notice of the defect in title of his transferor, the 
tranferee is not entitled to proteotiorv So far as appears from 
the record of the present case, the only precaution taken by the 

: transferee was that he satisfied himself that the names of his 
transferors were, and had been for many years, recorded in the 
Government papers as in po-?session of the property transferred.
We are of opinion that the learned Judge is right in holding 
that this did not, under the circumstanoes, amount, on appellant’s 
part, to taking reasonable care to ascertain that his transferors had 
power to make the transfers. The appellant, had he inquired 
into his transferor’s title would have asoertahied that the pro
perty which they professed to transfer was acquired in their 
names when they were children of tender years. It must also 
have been known to him that the father of ifis transferors was 
ft Goverament emploŷ  in the district in which the property

63
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1901 was situated̂  In our judg&ent these circumstances are such 
as would render it inoumbent on a prudent man not Jp rest 
E atisfied  with merely seeing that his transferor’s nanies were 
entered in the Government registers, but to go on to inquire 
whether the property was really theirs. Had the appellant 
inquired from Mir Madad Ali Khan how it was that the property 
was acquired in the names of young children, he might have 
ascertained that the children were mere henamidars for their 
father, who did not wish himself to be recorded as acquiring 
property in the district in which he was employed. Had such 
an iuquiry been made and had Mir Madad Ali Khan informed 
the appellant that his sons were the real owners, there is no 
doubt that the appellant would be deemed to have taken all 
reasonable precautions. necessary under the circumstances, and 
that iu that case even if the information given by Madad Ali 
were shown to be false, neither Mir Madad Ali Khan nor his 
successors in title could be heard to assert that it was faSe. 
,We are of opinion that none of the grounds urged before us can 
be sustained. We therefore dismiss the appeal, but, under the 
circumstances set forth above, we make no order as to costs.

Appeal dismissed.

1901 
June 25.

Before Justice Banerji and Mr, Justice Chamier.
AMRIT DHAE (Pi/AINTIbf) v . BINDESRI PRASAD and othbrs 

( D e f i b n d a n t s ) . *

S i n d u  Ia is —-Adverse 'possession'—Suit hy reversioner to estate held }>y a
Sindu female—Limitation—Act No. X V  o f  1877 (Indian, Limitation
A c t) ,8 o 'h .II ,A H .U l.
Under article 141 of the second schedule to the Indian Limitation Act, 

1877) a suit can be brought by a ruversiotier for possession of immovable pro
perty, to the possession of which a female heir had been entitled, within 12 
years from the date of the death of the female heir, although she may have 
been out of possession for more than twelve years. Rmchordas Vandravan- 
das v Parvatihai (1) followed. Lachhan Kumoar v. Manoraih Bam (3) 
distinguisted. Earn Rali y. Kedar Nath (3), Kanuman Prasad SingTt v. 
Bhagauii Prasad (4) and Tiha Ram v. Shama Gharan (5) referred to.

 ̂Second Appeal No. 896 of 1899 from a decree of Rai Bahadur Lala Baij 
Natli, District Judge o£ Gorathpur, dated tlie 5th September 1899, confirming 
a dooree of Sĵ ed Jafar Busain, Subordinate Judffe of GorakhpTir, dated the 
13th January 1899.

(1) (1899) T. L. B., 23 Bom., 725. (3) (1892) I. h. E., U  All., 156,
(2) (1894) I. U  E., 22 Calc , 445. (4) (1897) I. L. R., 19 All., 857.

. (5) (l897)aVL. K., 20 All, 42,


