
1901a term o f three years, should have directed that in default o f 
furnishiiig security he should suffer imprisonment for the same 
period. ' E m e e b o b

The Sessions Judge iu answer to a notice issued by the High K a e im - t o - 

Court sent up a report, in which he submitted that there was 
nothing contrary to law in the order which he had passed, it 
being within his power to direct a person making default in find
ing security to suffer imprisonment for any period not exceeding 
three years. The learned Sessions Judge referred in support of 
his position to the case of Queen-Empresa v. Jafar (1).

The Government Advocate (Mr. E.. Ghamier) appeared in 
support o f the application.

Munshi Harihans Bahai for the opposite party.
The following order was passed :—
B l a i e  and B u r k i t t , JJ.— We are not prepared at this 

moment to put a construetion upon the words o f section 123 of 
the Cade of Criminal Procedure, to which our attention has been 
called, namely, the words “  may pass such order on the case as 
it thinks fit.”  But it is, in our opinion, absurd for a Court to 
order the detention o f  a person bound over under section 123 for 
a period less than that for which he is called upon to give secur
ity. Acting upon that view we enhance the pejiod o f rigorous 
imprisonment in this case from eighteen months to three years,
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Before Mr. Justice Blair and, Mr. Justice AiJcman. 
MUHAMMAD AHMAD ( D e f b k d a n t )  v . MUHAMMAD SIRAJUDDIN 

(Piaiktim).*
Act No V II  o f  1870 fQouri Fees A ci), section 7, els. 5 and Qfcj, 28— Suit 

undervaliied—Power io extend, time for payment o f  deficiency in Court 
fee—Civil Procedure Code, section 54—Limiiation.
A suit for pre-emption of zamindari property was filed one day before tlie 

expiry of tie prescribed period of limitation. The plaint stated the profits of 
the property to be Es. and should therefore have home Court fee stamps 
to the amount of the proper Court fee on Rs- 123’ 12-0; but the valuation

* Eirst Appeal No. 117 of 1900, from an order of Babu Nihal Chandra, Sub
ordinate Judge of Shj.hjahanpur, dtited the 3 Sth June 1900-*

(1) Weekly ifotes, 1899, page 151.
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given in the plaint was only Rs. r08-12-0, and the plaint was stamped accord
ingly. The plaint was reported by the officer of the Court to he properly 
stamped on the valuation ; but when the case came on for hearing, thf defend
ant objected tliat the relief had been undervalued. On this ob jection the Court 
found that Ks. 8-4-0 was the correct amount of profits, disallowing the plain- 
tiff’s application to he allowed to reduce the amount of profits stated in the 
plaint to Es. (5-14-10, and rejected the plaint under scction 54 of the Code of 
Civil Procedure.

Meld that this was not a case falling within section 28 of the Court Pees 
Act, 1870} but one to which section 54 of the Code of Civil Procedure applied. 
The Court had no power to extend the time for making up the deficiency in 
tie Court fee beyond the expiry of the prescribed period of limitation, and the 
plaint was rightly rejected.

T he facts o f this case saffioieafcly appear from the judgment 
o f the Court.

Maiilvi Qhulam Mujtaha, for the appellant.
Mr. Muhammad Raoof, for the respondent.
B l a i r  and A i k m a n , JJ.— This is g,u appeal from an order 

of the Subordinate Judge o f  Shahjahanpur remanding a care to 
the lower Court under section 562 o f the Code o f Civil Proce
dure. The suit was one for pre-emption. It was instituted on 
the 14th of' January 1899, one day before the expiry of the 
period of limitation prescribed for such a suit. The amount of 
Court fee payable on the plaint was under clauses 5 and %(c) of 
section 7 o f  the Court Fees Act, to be calculated on fifteen times 
the net profits o f th  ̂ property. The amount o f the profits as 
entered in the plaint was.^Rs. 8-4-0, fifteen times of which gam is 
equal to Rs. 123-12-0. The plaint, however, gave the valuation 
of the property at Rs.108-12-0. The plaint was properly stamp
ed on this valuation, and the officer whose duty it was to exa
mine the plaint reported that it was properly stamped. When 
the case came ou for trial the defendant objected that the relief 
bad been undervalued. Thereupon the plaintift asked to be allow' 
ed <0 aoa§nd his plaint by reducing the sum stted as the annual 
profits from Jls. 8-4-0 to Rs. 6-14-10. I f  this had been granted 
the stamp would have been sufficient. The Munsif held that 
Es. 8-4-0 was tke correct amount of the profits and rejected this 
application. On the same day the Munsif rejected the plaint 
professing to act under cl9,ube (e ) oi section 54 o f the C ode of 
Civil Procedure, The Munsif held ttat he Qould npt, wlfcli



reference to the ruling o f this Court m Jainti Prasad^v, Backu 1901 

Singh f l ) j  grant thf̂  plaintifF an esteusiou of time for correcting MralimAD’ 
the valuation and stamping hia plaint accordingly. The plaintiff Ahma.d 
appealed. In his appeal he impugned both the order refusing MraAMMA® 
amendment o f the plaint and the order rejecting the plaint.. On Siuajudbin. 
his memorandum of appeal he affixed a Court fee stamp calculated 
on the reduced amount which he wished to have entered in his 
plaint. As to this the Subordinate Judge held in concurrenee 
with the Munsif that the proper valuation was Rs. 123-12-0, and 
that the memorandum of appeal was undervalued. He gave the 
plaintiff time to pay up the deficiency on the memorandum o f 
appeal. This was done, and thereupon the Subordinate Judge 
allowed the appeal and sent the case back to the Munsif with 
direction to return the plaint for amendment of valuatioa and 
stamp. On the 20th of November, 1899, the Munsif allowed the 
plaintiff one week’s time within which to pay in the deficieucy 
in Court fee. This order was signed by the plaintiff's pleader.
On the 4th of December, 1899, that is, fourteen days after the 
order of the 20th of November had been passed, the plaintiff^s 
pleader presented an application, saying that he had: not received 
information of the order of the 20th o f November until the 27th 
of November, and with this application tendere4 the Court fee.
The Munsif called on the pleader to prove that he had not received 
information o f the order of the 2 0 th until the day mentioned 
by him. The pleader failed to give^ any evidence whatever, 
either by affidavit or otherwise, in supporfe o f  his assertion.
The Munsif, after examining one of his clerks, held that the plea
der had information o f the order either on the 2 0 th or at latest 
on the 21st of November. It seems to us that i f  the pleader had 
not got information o f the order allowing a week for the pay
ment o f the deficient Court fee until the last day of that period, 
he would have noted this when he signed the order. The INfansif, 
on tlie 8 th of December, rejected the plaint for the sscond time.
The plaintiff again appealed to the Subordinate Judge. He 
renewed the plea that his pleader had not been'in formed o f the 
order o f the 20th o f  November until the 27th idem» The Subor
dinate Judge overruled this plea, agreeing with the Munsif on the 

(1) (1893) I. h  B., 15 All., 65.
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1901 point. The plaintiff further pleaded that the plaint should not 
have been rejected after the deficiency in Coart fee had bepn made 
good. What happened was this, that on the 4th of December
1899, the plaintiff^s pleader filed a petition bearing a stamp of 
Ee. 1-8, that is, the amount by which the stamp on the plaint 
was deficient. The Munsif ordered this to be brought up in the 
presence o f the other side, and on the 8th o f December passed an 
order rejecting the plaint. The learned Subordinate Judge, as 
regards this plea, says, “  as the defi.cieucy had been made good 
before the plaint was rejected, and as the lower Court could have 
extended the time, I  am of opinion that the lower Court, instead 
o f rejecting the plaint, ought to have extended the time. I  there
fore allow the appeal, and for the second time send back the 
case under section 562 o f the Code o f Civil f ’rocedure.”  It is 
against this order that the present appeal has been filed.

We are of opinion that this appeal should succeed. The case 
was clearly one falling within section 54 o f the Code o f '^ivil 
Procedure. The stamp affixed on the plaint was correct on the 
plaintiff’s valuation, and that valuation was an under-valuation of 
the relief which was sought. The learned counsel for the respond
ent argues that the case comes within section 28 o f the Court Fees 
Act. But we C9.nnot agree with this contention. The plaint was 
properly stamped according to the plaintiff’s own valuation. 
The mistake or inadvertence referred to in section 28 of the 
Court Fees Act is the mistake or inadvertence of the Court or its 
officer. In this case the officer of the Court, having reference to 
the valuation given by the plaintiff, rightly reported that the 
plaint was properly stamped. It may be that had he gone over 
the plaintiff^s calculation he would have discovered the mistake. 
We are not prepared to hold, and no authority has been cited to 
us for holding, that it was the officer’s duty to check the plain
tiff’s calculation. Being o f opinion then that the case falls 
within section 54 of the Code of Civil Procedure, the Court could 
not fix a time either under cL (a )  or cl. (b)  of that section, so as 
to extend the pfescribed period for limitation o f suits. More
over we cannot agree with the learned Subordinate Judge in his 
view that the Mlmsif ought, in the circumstances of this case, to 
have extended the time. Even if he had power to do so, the
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conduct o f the plaintiff throughou.il was such as to wsentitle him 
to ajjy indulgence. For the above reasons we allow the appeal 
with costs, and, setting aside the order o f the lower appellate 
Court, restore that of the Court of first instance.

Appeal decreed.

1901

Mu h a h m a d
AH3rj,D

<0 .
M u h a m m a d

Sibatjtjddin .

Before Mr, Justice Knox and Mr. Justice BurTcUt-
SHEOBALAK SING-H ( P I iA i n t i f p )  v . LACHMIDHAE a n d  a n o t h b b  

( D e fe n d a n t s ) .*
Bre'fimption— Wajil-ul-arz—Interpretation o f dooument.

The clause in the wajib-ul-arz of a village relating to pre-empfcioa gave 
a vight o£ pi'e-emption against a stranger, and at the price paid by the stran
ger, firstly, to a “ hissadar elc jaddi,” secondly to a'Miissadar pafcfci,”  and, 
thirdly, to a “ hissadar deh.” Held that, in the absence of specific -words to 
that effect, the clause above referred to could not be construed so as to give 
a right of pre-enjptxon to a hissadar of a superior class upon a sale to a hissa- 
dar of an inferior class. Ilahi Jan y. Phehu (1) and Ilahi Balchsh v- 
Ĵ Tiulam Allas (3) referred to.

T h e  facts of this case suffiicently appear from the judgment 
o f the Court.

Munshi KaUncti Prasad, for the appellant.
Manlvi Muhammad Ishaq, for the respondents.
K n o x  and Bubkitt, JJ.— The question we have to decide in 

this case is one as to which there has been sotne conflict o f judi
cial authority in this Court. It was considered in the case o f  
Ali Jan V. Pheku (1) to which one of us was a party, in Ilahi 
Bahhsh v. Ghulam Abhas (2) and iTi the unreported case Second 
Appeal No. 775 o f 1892, Eamaluddin v. Syed Ata Hwsain, 
to which also one o f us was a party. The position in the last 
cited case was exactly the same as in  the case now under appeal.

We have here a sale-deed purporting to convey to the vendee 
Lachraidhar a share in two villages Sandhi and Rahmanpur. 
The wajib-ul-arz o f the former gives a right o f pre-emption 
against a stranger, and at the price paid by the stranger, firstly, 
to the hissadars ek jaddi (i.e., those descended with the vendor

1901 
June 5.

* Second Appeal No. 247 of 1899, from a decree of Maulvi Mnhamoiad 
Abdul Ghafnrj Subordinate Judge of Jaunpur, diited the 17tH December 1898j 
reversing a decree of Maulvi Muharat Husain, Munsif of Jannpur, dated the 
. 11th August 18£»8.

(1.) Weekly Notes, 1895, p. 9. (2) Weekly Notes, 1898, p. 15.


