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decree as regards the share of Ludhai, the costs of the appeal
must be borne by the appellants,
Decree modified.
Solicitors for the appellants—Messrs, Barrow, Rogers and
Newill,
Solicitors for the respondent—DMessrs, 7. L. Wilson and Co,

MUHAMMAD MUMTAZ ALL KHAN (PrarxTies) o. FARHAT AL] KHAN
(Drrexpant) and MUHAMMAD MUMTAZ ALL KHAN (PLAINTIFE) v,
SAKHAWAT ALI KHAN (DEFEXDANT).

[Appeal from the Conrt of the Judicial Commissioner of Oudh.]

Aet No. XVII of 1870 (Oudh Land Revewus Act), section 172-=Powsr of
Court of Wards—dssigniment by Court of Wards of villages without
consideration-—Adward in exvcess of guestion referred to arbitration—
Right of suit Ly minor on attaining mafority to recover villages (part
of lis estate) so assigued.

I¥ a suit in 1865 in the Court of the Deputy Commissioner of Gonda,
between persons representing the appellant and respondents (then all minors) in
which those representing the latter claimed title on their bohalf to ancceed to
sn estate, au-issue was referred to arbitrators, “ whether the appellant could
be the sole heir to the estate under the custom of the couutry, or whether
rospondents conld also be successors to it; if they cam, what is the portion
to which they would be entitled P The arbitration resulted in the right of
succession to the whole estate being awarded to the appellant. The awaxd,
however, gave the rrespondents maintenance of Re. 30 and Re. 20 a wonth,
respectively, and then, going beyond the terms of the reference, awarded that
“the mouthly stipend should continue for six years, after which time, when the
childven becume capable of receiving education in a Government school, the
Government would then propose what they should get for theix support; that
when both children are grown up and attain the age of discretion, they shall
huve villages separated for them according to their stipend after the deduction
therefrom of Government revenuo” The Deputy Cummissioner, in Ducember
1855, adopted the awsrd as to the succession to the estate, and as to the mainte.
nance, but not the portion of the award which related to matters not referred
to srbitration. His decision was affirmed by the Commissioner of Fyzabad in
1866, and by the Judicial Commissioner of Oudh in 1867, In 1883 the respon.
dents, who had then attained their majority, claimed arrcars of maintenance
from the then Deputy Commissiober representing the Court of Wards (in.
whose charge the oftate had been sinoe 1885), and Lthe Deputy Commissioner,
whilst allowing the cla¥in, proposed that in future, in lieu of the cash allowanee,
a village should be assignet to each of the respondents for their maintuuuucn.

£

Present:—Lord HoBHOUSE, LORD MACNAGHETEN, Loxn Ronnm‘sox,
Stz RicmAzp Coven and Sip Forp NonrTH.
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This proposal was sanctioned by the Chicf Cdmmissioner and by the Lieutenant.
Govarnor, who ordered that villages yielding a profit of Rs 630 and Rs 400 per
aunum, respectively, after psyment of the Government jams, should be given
to the respondents, who wers accordingly put into possession of the villages,
though no deeds of conveyance were executed as directed by the Deputy
Commissioner. In suits justituted by the appellant on attaining bis wajority
in 1836 to recover the villages with mesne profits, the defeuce was that the suits
wers not maintainable with reference to section 172 of the QOudh Laud
Revenue”Act (XVIL of 1876), which enacts that *the Court of Wards shall
have power to lease or furm any part of the immovable property under its
charge and to do all such other acts as it may judge to ba mast for the benefit of
the property and the advantage of the disqualified proprietors.”

Held by the Judicial Committee (reversing the decision of the Court
below) that the allotment of the villages to the ruspondsuts could not be sup-
ported., It was not authorized by any of the orders of the Court in 1868,
186 or 1367, and the finding of the award on the suhject was not within the
referenca to arbitratioFand was not adopted by the Court.

Nor was the allotment justifiesd under section 172 of Ach XVII of 1876,
It was not for the bencfit of the estate, and there was nothing to show that
the question of benefit to the appellant or his estate had been considered in
the allotment of the villages to the respondents, for which the only apparent
ground was the ulére vires award.

It is mot within the powers of a guardian to make a voluntary alienation
in perpetuity of lus ward’s immovable property, and it is open to the ward
on attaining majority to challenge the validity of such a tramsaction.

 CoxsonpArED appeals from the judgment and decree (10th
May, 1898) of the Court of the Judicial Comdiissioner of Qudh
reversing the decree of the Additional Civil Judge of Luck-
now (18th July, 1895) and dismissing two suits brought by the

appellant.

Raja Riasat Ali Khan, tslugdar of Utraula in Oadh, died in |

1865, leaving him surviving a widow, Musammat Dan Bibi, Mu-
hammad Mumtaz Ali Khan, the appellant, is the son of Riasat
Ali Khan by Dan Bibj, and was born on the 6th of October 1865
after his father’s death. On the Raja’s death, his widow, Dan Bibi,
obtained possession of the estate, but on the 23rd of August, 1365,
asuit was inatituted in the Court of the Deputy CommisSioner of
Gonda against her by Musammat Madaro Bibi gs guardian of her
two sovs, Farhat Ali Khau and Sakhawat AN Khan, the respon-
dents, claiming the estate for them as legitmate sons of Riasat Ali,
on the allegation that the Raja had married her.» In that litigation

a reference was made on the 27th of October, 1865, to arbitrators to
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decide the following issue:  whether the son born of Dan Bibi ean
be the sole heir to the entire property left, under the customeof the
country, or Farbat Ali Kbhan and Sakbawat Ali Khan, the two
sons born of Madaro Bibi, can also be successors to the property ?
If they can, what is the portion to which they and Madaro $ibi
would be entitled ?

An award, which however went beyond the terms of the refer-
ence, was made on the 1Sth of November 1863, the arbitrators
deciding—

% That the son horn of Dan Bibi, and Dan Bibi Lerself, ave, according to
the custom of the country, proprictors and heirs of the enbire estate and pro--
perty, movable and immovable, left by Raja Riasat Ali Khar, decoased ; thab
Farhat Ali Khan and Sakhawat Ali Khan, born of M.daro Bibi, and Madare
Bibi horself, cannot share in the inheritance ; that it is proper that Madare
Bibi ghould receive Rs. 60 per mouth in cash from Dan Bibi for maintenance
and support during her lifo, on the proviso of her keeping herself in the houss
with homour and good conduet; that the monthly stipend just proposed for
the maintenance and support of c¢hildven should continue for six years, after
which time, when the children Decame capable of receiving education in a Gov-
ernmoent school, the Government would then propose what tliey should get
for their support ; that when both these children aro grown up and attain the
age of diserction they shall have villages separated for them, according to
their stipend, after deduction therefrom of Govermment revenue; that the
monthly stipend will be given as follows :—Rs. 10 per month to Madavo Bibi,
Rs. 30 per month to*Farhat Ali Khau, and Rs. 20 per month to Sakhawat Ali
Khan” *

The case came on again before Major Ross, the Deputy Com-
missioner of Gonda, and he, on the 21st of Deceraber 1865, dis-
missed the claim to the estate, but decreed maintenance to Madaro
Bibi and her two sons, Farhat Ali and Sakhawat Ali, in terms of
the award, namely, Madaro Bibi, Rs. 10, Farhat Ali-Rs. 30 and
Sakhawat Ali, Rs, 20. His decree was on appeal confirmed by
Mr, Reid, the Commissioner of Fyzabad, on the 11th of August
1866. Me said— ' ‘

“The Jower Court has rejected so much of the award as related to mattors
not xeforted to arbitmtion. The proper course would have been o remit the
award to the arbitrators ; but the irvegularity affected uoither the merits of
the case nor the Junsdxctmn of the Court. The order of the Jower Court is
affirmed and the appeafdxsmlssed » '

Tliere was no reference in his judgment to the allotment of
any villages to Farhat and Sakhawat Ali. Madaro Bibi preferred
a further appeal to Mr, Tucker, the Judicial Commissioner of
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Oudh, who, ou the 2nd of January, 1867, rejected it, aﬁjrmmg the
decisiqn of the Commissioner,

The estate had been since the birth of Muhimmad Mumtaz
Ali Khan under the management of the Court of Wards and pay-
ments were made by way of maintenance, but not of the precise
ammounts decreed, the result being that in 1883 Farhat Ali and
Sakhawat All clzimed from the then Deputy Commissioner, Mz,
White, as representing the Court of Wards, a sum of Rs, 3,271
as arrears due to them. On the 25:h of May the Deputy Com-
missioner asked for orders and wrote as follows i —

“I have the houour to submit to you a proposal to pay to Farhub Ali and
Sakhawnt Ali, sons of the late talugdar of Utraula, the sum of Rs. 3,271, arvears.
of maintenance, and to allot to each of them, instead of the cash allowances they
hiave hitherto received, o village apiece as guzgra. You will perhaps remember
the circumstances of the case. Oa the death of the late talugdar, ome Bibi
Madaro sued the Rani, Dan Bibi, for the estate, on the ground that having
legitimate male issue by the talugdar, and Musammat Dan Bibi being childless,
she was eutitled to the possession. The latter was. however, successful in
asserting herself to be with ehild, and in due course tho present talugdar, Raja
Mumtaz Ali Khan, was born. The result of the litigation was that the Rani’s
boy was declared to be the heir and successor to the fafuge, and that Bibi
Madaro was declared to be entitled to suitable maintenance. Iestractasfollows
from the decision of Mr. Reid, Commissioner, dated the 19th of Mareh 1865 :—
' (iv.) As regards the allowances, so much as refers to the two boys, namely,
Farhat Ali and Sakbawat Ali, should be paid until they ale six years of age,
after which, when they avefit to be educated, a suitable allowance should be made
ab the discrefion of Government; (wiv.) when the children, Farhat Ali and

Sakhawat Ali, grow up, the allowance of Rs. 10 per mensem to Bibi Madaro

shonld he continued for life, and the two lads should receive ag subsistence, the
lease of some village, only paying the Gevernment jome; (vr.) detail of
Rs. 00, subsistence :—Bibi Madaro Rs. 10, Farhat Ali Rs, 30, Sakhawat All
Rs, 202 This deeision was founded on the award of arbitrators, who were the
talugdars of Kamiar and Singha Chanda, and u third gentleman., Bat for
svme reason or other, which I have been unable to discover, this arrangement
has nob been observed, and the young men have, till lately, only received Rs. 17
per meuscm. After deducting a smn of Rs, 2,000, granted o them for marriago
expenses, they appear to be still entitled to draw the arrears amoynting to
Re. 8,271, and they have applied to me for the early payment of such arrears.
Their claim appears to me to bo perfectly correct, and with your sanction I
propose to make the payment at an early date. I also gropose, in accordance
witlt the decree of 1866, to put an end to the cash allosrances for the futuye and

assign to them a village a picee for maintenance, I would choose for the elder

Farhat Ali, o village which would give him an allowanae of Rs. 500 ar Rs. 600
per alnuw, and for the younger, Nakhawai Ali, @ village producivg Its. 850
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or Re. 400, Bibi Madaro, T may add, has been dead some years. She was tha
lawfully married wife of the lzto talugdar by sikak ceremony, and it is most
unbecoming and inequitable that her sons should bo excluded from their xights
as decreed by the Civil Court.”

The Licutenant-Governor and Chief Commissioner, on the Tth
of July, 1883, sanctioned these proposals and ordered that Farhat
Ali und Sakhawat Ali ¢ be given in lien of the present monthly

* allowance two villages yielding a profit of Rs. 600 and Rs. 400

per annnm, respectively, after the payment of the Government
qua

Therefore on the 6th of August 1883 the Depuiy Commissioner
passed the following order in the matter :—

“ The tahsildar of Utraula should be informed of the issue of this order
thet a village, the income of which would amouns to Ra. 600, is to be given to
Farhat Ali Khan instead of maintenance allowance, and a village, the income
whereof would be Ra, 400, is to be given for wmaintenance to Sakhawat Al
Khan, Asto Government revenue, I fhink it would be proper to keep the
talugdar responsible. It appears from the perusal of the Annual Report that
the sbove-mentioned villages are nearly of the same income; there might be
others algo: he should consult the Munager, summon the maintenance-holders,
and, after hearing them, should soon come to the comclusion and report for
sanction. The delivery of possession will be mada from the beginning of 1291
Fasli, and the eash payment of maintenance allowance has been stopped from
the 1st of July, It should be known to him that in the case of there being no
sach village, any twe, villages, thé total income of which would be equal. to the
same amount, can be given, but care should be taken that no village isto be
given which is apparently capable of yielding much profit; the village to be

" bestowed must be of the nature as not to yield much profit.””

The manager of the estate, on the 19th of August, 1883,
suggested the villages of Kasmara, yielding an income of about
Rs. 640, and Pura Mirza, yielding about Rs. 400 as heing
guitable for the purpoge. Aud on the 27th of November, 1833,
the Deputy Commissioner saunctioned the proposal and .ordered
“that delivery of possession” of the two villages  be immediately
made in accordance therewith.” Ife also directed that #convey-

. ance detds” should be executed. No deeds were ever executed,

but possession of the villages was given to Farhat Ali and
Sakhawat Ali, and they had since been receiving the incomes from
them. Muhammad Mumtaz Ali Khan attained his majority in
October, 1886, and the estate was made over to him by the Court
of Wards, He refused to recognize the possession of Farhat Ali-
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and Sakhawat Ali, but offered to allow them maintenance of
Rs. 30vand Rs. 20 per month, as has been decreed to them respec-
tively.  On their refusal to give up possession of the villages the
plaintiff brought the suit, out of which these appeals arose, to
recover possession of the two villages with mesue profits, The
plaint stated that the villages ware of greater value than had been
sanctioned. The income of Kasmara village being about Rs. 900
per annum and of Pura Mirza about Rs. 600 per annum ; that
the benefit to him has not been considered in the bestowal of them
on the defendants; that neither the Deputy Commissioner nor
the Local Government had any power to give the villages in
lien of Rs, 30 and Rs. 20 a month respectively ; and that their
action gave no title in the villages to the defendants.

The defendants filed written statements in which they con-
tested the plaintifi”s allegations. The following paragraph of
the written statements raised the main plea in the easges, and
the only material question in this appeal—

“The defendant is the legitimate son of the real proprictor, Raja Riasat
Ali Ehan. The arrangement under which the Deputy Commissioner of
Gonda, 28 Superintendent of the Court of Whards, granted to defendant the
village in dispute (then yielding about Ra. 600 per annum) in lieu of the
proper maintensnce allowanee, was in accordance with the arbitration award
and decree of 18G6, and was made in good faith,and for the bonefit of the
estate, and whea the Local Government, as head of the Court'of Wards, has

confirmed this arrangement, the plaintiff has no right to institnte such a suit,
vide seotion 172 of Act XVII of 1876 !

The suits were tried together by consent.

For the plaintiff » gabuliat was putin (dated the 18th of June
1887) which showed that the defendant, Farhat Ali, had on that
- date leased village Kasmara for Rs. 800 odd per annum.

The defendaut, Farhat Ali, stated in his evidence that when
he and the defendant, Sakhawat, ¢ applied to get our money, we
told the Deputy Commissioner, on his inquiry, that we were
going to sue for the maintenance on the basis of the faisla pan-
chayat dated the 21st of December, 1865. The Neputy Commis-
sioner told ns it was no use suing. Fe would give villages in lien
of maintenance, according to the awaxrd of the' panchayat.”

" The Additional Civil Judge of Lucknow, on the 18th of July,
1895, decided the suits in favour of the plaintiff and gave him
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decrees for possession of the villages with mesne profits to he
assessed in execution,
On appeal, the Judicial Commxbsloner on the 19th of May
1898, reversed that decision and dismissed the suits with costs,
The material portion of their judgment was as followst—

“ The only quostion to be decided in these appeals is whether or nob the
Deputy Commissioner was acting within his powers as representing the Court
of Wards in making over the villages to the defendants. The defendants had
certainly a claim to maintenanece when the villages wore made over to them,
and it was for the beneflt of the minor that such elaims should be settled,
Rection 172 of Act XVII of 1876 provided that ¢the Court of Wards shall hava
power to give sueh leases or farms of the whole or purts of the immovable
yproperty under its charge, and to mortgage or sell any part of such property,
and to do all such other acts as it may judge to be most for the benefit of the
property and the advantage of the disqualified proprietors’ If the Courbof

-Wards, therofors, honestly thonght it was for the ndvantage of the estate that
the defendants’ claims should be settled by making over the villages to them,
the Deputy Commissioner acted within his anthority when he did so. Had
there heen no award or deerce,—as the estate is one of comsiderable import-
ance and the defendants, as brothors of the talugdar, had a claim on him for
maintenance,~I do not think it could be held that the grant of the villages
to them, in lien of their claims, was not proper, or that it was not for the
advantage nf the estate and its owner that a reasonable and snitable provision
should be made for them in accordance with the custom of the family.”

The plaintiff' appealed in both suits, and the appeals were
consolidated.

Mr. Luslie DeGrugther for the appellant: The Court of
Wards in dssigning the villages, as they have done, to the res-
pondents have exceeded their powers under section 172 of Act
No. XVIT of 1876, Under section 161 of the Act the Court of
Wards consisted of a combination of the Commissioner and the
Deputy Commissiouer, and not only one of them. The words -
“and to do all such other acts, &ec.,” in section 172, mean all
guch other acts as are for the benefit of the property ; they do not.”
euable the Court of Wards to give away the property to the
detriment of the minor and the estate, In exercising discretion
ag to what is beneficial there must be some conscientious act of
Jjudgment on the part of the Court of Wards, and anything done
without such exercise of julgment is invalid. The case of Ram.
Autar v. Mulz.cvmmuol Mumtaz Ald (1) was referred to, |

(1) (1897) LK. 24T, Asy 107 51, T Rey 24 Cale,, 853,
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The respondents did not appear,

On the 18th of June, 1901, the 'judgment of their Lordships
was delivered by Sik Forp NorTH:—

The appellant in these consolidated appeals is the talugdar of
Utraula, or Bilaspur, a posthumous son of the Raja Riasat Ali
Khan, who died in the year 1865. Before the appellant was born
Musammat Madaro, as guardian of her two sons, the respondents,
took proceedings on their behalf to recover the estate of the late
Raja, alleging that her sons were his legitimate children. Aftev
the appellant appeared upon the scene an agreement was drawn
up, with the consent of the Court, by which it was left to arbitra-
tors to decide an issue whether the appellant could be the sole
heir to the late Raja’s entire property under the custom of the
country, or whether the respondents could also be successors to
it; and, if so, what was the portion to which they and their
mother would be entitled ?

The arbitrators made an award, dated the 17th of December
1865, whereby they found that the appellant and his mother, Dan
Bibi, were according to the custom of the country proprietors and
heirs of the entire estate and property of the late Raja, and the
respondents and their mother, Bibi Madaro, could not share in the
inheritance ; that the respondents’ mother should receive Rs. 60
per month for maintenance, to be allocated thus :—

Rs. 10 per month to Bibi Madaro

Ras. 80 per month to Farhat Ali Khan, and

Rs. 20 per month to Sakhawat Ali Khan,
and that such payment should continue for six years, after which
time the Government should propose what they should have for
their support. And the arbitrators also awarded that when both
the respondents were grown up and attained the age of discretion
they should have villages separated for them according to their
stipend, after deduction therefrom of the Government revenue,

On the 21st of December, 1865, the action came on aggin before
Major Ross, the Deputy Commissioner of Gonda ; and he, stating
that the award appeared to him fair and equitdble, dismissed the
claim for the estate, but decreed maintenance o Bibi Madaro and
the respondents on the terms of the award, wiz. Bibi Madaro
Rs. 10, Farhat Ali Rs. 30, and Sakhawat A1i Re. 20, total Ra. 60,
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This order was affirmed by the Commissioner of the Fyzabad
Division on the 11th of August 1866, and by the Judieial Com-
missioner of Oudh on the 2nd of January 1867. :

It will be observed that the award went beyond the reference,
so far as relates to the allotment of two villages to the respondents.
That portion of the award was not dealt with by the order of the
21st of December 1865 ; and the Commissioner, on the appeal,
pointed out that the lower Court had rejected so much of the
award as related to matters not referred to arbitration. This,
however, cannot apply to the allowance of Rs. 60 per month for
maintenance, which was expressly decreed by the order of the
21st of December 1865,

By reason of the infancy of the appellant his estates were from
the first under the management of the Court of Wards ; and on the
25th of May 1883, while be was still & minor, but after the death
of Bibi Madaro, and the attainment of 21 by both the respon-
dents, the then Deputy Commissioner of Gonda, Mr. White, wrote
to the Commissioner of the F'yzabad Division, pointing out that
certain arrears of maintenance were due to the respondents. He
also proposed to put an end to the cash allowances they had
theretofore received, and to assign to them each a village for main-
tenance; choosing for the elder, Farhat Ali, one which would
give him Rs. 500 6r 600 per annum, and for the younger, Sakha-
wat Ali, » village producing Rs. 850 or 400 per annum. The
writer stated that this would be in accordance with the decree of
Mr. Reid, the Commissioner, dated the 19th of March 1866, an
extract from which he professed to give. There is not, however,
any trace of such decision to be found ; and the passage quoted is
from the award itself. Mr. Reid was the Commissioner of the
Fyzabad Division who, on the 11th of Augusi 1866, affirmed the
decigion of Major Ross of the 21st of December 1865; and the
reference to his reasons and his formal jndgment (both set out in
the record) show that the allotment of villages to the respondents
was not referred to.

By a Government order dated the 7th of dJuly 1883 the sanc-
tion of the Licutenant-Governor and Chief Commissioner was
given to the proposal that the respondents should be paid the
arrears of maintenance due to them, and that they should be given
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in lieu of the present monthly allowance two villages yielding a
profit* of Rs. 600 and 400 per anuum, respectively, after the
payment of the Government jama.

Further proceedings ensued before the Deputy Commissioner,
which resulled in the village Kasmara, the income of which was
about Rs. 640, being allotted to Farhat Ali Khan, and the village
Pura Mirza, the income of which was about Rs. 400, to Sakhawat
Ali Khan, The appellent’s liability for the duty due to the
Government in respect of those villages was, however, kept alive.
By an order of the Deputy Commissioner, dated the 27th of
November 1888, conveyances were directed which were to contain
provisions that the respondents were always to remain well-
wishers and obedient to the head of the family ; and so long as they
did-not fail in their duty the property would remain, generation
after generation, in their possession and occupation. The same
order provided for payment of the arrears of maintenance, and
immediate delivery of possession of the villages. This was done,
and the respondents have ever since been in receipt of the income
therefrom ; and from a qabuliat dated the 18th of June 1887 it
appears that Farhat Ali Khan succeeded in leasing the mauza
Kasmara for five years at Rs. 800 a year, and the income has
since further increased. The conveyances dirdcted have not yet
been executed: but this cannot prejudice the rights of the
parties.

In October 1886 the appellant attained 21, and in 1889 he
commenced an action against each of the respondents to recover
possession of the village allotted to him. The two actions were
tried together by consent, and the appeals have been consolidated ;
so the existence of separate actions need not again be referred to.
The principal question in the Courts below was, and the only
question here is, whether the allotment of the two villages to the
respondents was within the powers of the Deputy Commissioner
or the Court of Wards, and is binding upon the appellant. The
Civil Judge at Lucknow, on the 18th of July 1895, decided in
his favour, viz., that be was entitled to recover poswssion, aod
to mesne profits ; but this decree was on the 19th of May 1898
reversed in the Court of the Judicial Commissioner of Oudh,
where the appellant’s claim was dismissed.
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The Court of Wards has of course all the ordinary powers
of a guardian over a ward’s property, supplemented by certain
additional powers given by statute. By section 161 of the Oudh
Land Revenue Act, 1876, it is provided that the Deputy Commis-
sioners shall, sabject to the control of the Commissioner and the
Chief Commissioner, have the powers of a Court of Wards within
their respective districts, for the superintendence of the persons
and property of all persons who may become entitled as proprietors
or under-proprietors, and who are disqualified for the management
of their own estates ; within which class minors are, by section
162, expressly included. Section 166 provides that the jurisdic-
tion of the Court of Wards shall refer to the care and education
of and management of the property, of persons subject thereto;
and section 172 provides that ¢ The Court of Wards shall have
“ power to give such leases or farms of the whole or parts of the
“ immovable property under its charge, and fo mortgage or scll
“any part of such property, and to do all such other acts as it
“may judge to be most for the benefit of the property, and the
“ gdvantage of the disqualified proprietors.”

Their Lordships are of opinion that the allotment of the two
villages to the respondents cannot be supported. It is not author-
ised by any of the orders of Court made in the years 1365, 1866
and 1867 ; and the finding of the award on the subject was not
within the reference to arbitration and was not adopted by the
Court. It is not within the power of a guardian to makea
voluntary alienation in perpetuity of his ward’s real estate, and
it is open to the ward on attaining 21 to challenge the validity
of such a transaction. The letter of the 25th of May 18883, upon -

~ which the order of the 7th of July was based, contains a very

misleading and incorrect account of what had taken place; and
even that letter only proposed to provide the respondents with
“subsisténce ” or ““ maintenance ” ; not to hand over to them part
of the appellant’s real estate that should remain theirs from
generation to generation. Nor can the assignment of the villages

“to the vespondents be justified under section 172 of the Adt.

Clearly it cannot, snless it comes within the final words, that the
Court may do all such acts as it may judge to be most for the
benefit of the property and the advantage of the infant. It was
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not for the advantage of the appellant, or : the benefit of his pro-
perty, that two considerable portions of his estate should be dis-
posed of without consideration. And there is not any trace
throughout the proceedings of any thought having been taken as
to what was beneficial to him or his estate. The respondent,
Farbat Ali, gave evidence that he and his brother were going to
sue for maintenance on the basis of the award of December, 1865,
and that the Deputy Commissioner replied that it was no use
suing, as he would give them villages in lieu of maintenance
according to that award. So that this wltra vires award was
apparently the sole ground for the appropriation of these villages,
if that evidence can be trusted.

No question was raised here or in the Courts below as to
any right of the respondents to maintenance out of the taluqdari
estate independently of their claims to the absolute ownership of
thetwo villages, and their Lordships abstain from expressing
any opinion upon it. If any such right exisis, effect can be
given to it by way of set-off against the liability in the execu-
tion proceedings in respect of mesne profits, and, as regards
maintenance after the delivery of;possession, by a suit.

Their Lordships will therefore humbly advise His Majesty
that the judgment of the 19tk of May, 1898, should be reversed,
and that of the 18th of July, 1895, should be restored, and that
the respondents should be ordered to pay the costs of the appeal
to the Judicial Commissionexr. The respondents must also pay

the costs of this appeal,
Appeal allowsd.

Solicitors for the appellant :~—~Messrs, 7. L. Wilson and Co.

SUEH DEI (DErENDANT) v. KEDAR NATH, REPgESENTATIVE aF MADHO
PRASAD (Prarvrier); SUKH DEI (DareNpant) » RAM CHARAN
(Pranrrsy) 4xp SUKH DEI (DerRrpant) v BISHESHAR PRASAD
(PLAINTIFR).
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