
Before Sir Arthur BiracUy, KnigU, Chief Jusiice, and Mr. Justice Banerji, 
A prilie. KALEA PEASAD fDHFEKDANT) t). BASAl^T RAM (PLAraTiJi?),f

--------------—  Civil ’Procedure Code, section ZAA—JSxeeuUon o f  decree—Farty to suit in
mhicl the decree was passed—iParty against whom no decree was passed 
not preolwdei from Iringing a suit.
Section 244 of tie Code of Civil Procedare pTesupposes a decree enforce- 

able by the decree-bolder against the person between whom and the decree- 
holder the question referred to therein arises. It has no application to qnes- 
tiona arising between the decree-holder and persona against whom there is no
decree to be executed.

Where therefore certain persons had intervened in a suit as defendants, 
and the suit was disposed of without any decision of the claim set up by them 
and witbout any decree being passed affecting them, it was Jield that they (or 
their assignee) were not precluded from bringing a snit to have released from 
a t t a c h m e n t  the property claimed by them in the former suit, but as to their 
title to which there had been no adjudication.

- GTiomdhry Wahed A li v. Jumaee (1) followed; Nagamuthu v. Savari- 
mut7m{2), Gfour Kislore Ohowdliry v. Mahomed Sfassim Ohoivdhry (3), 
Kameshmar Per shad y . Mm Bahadw Singh {i), MasiTi-ullah v. K ifayii (5), 
Jangi ^ a il v- Phundo (6), and Muharrab Eusain v. Eurmai-un-nissa (7), 
approved ; Bainaswami Sastrwlu v. Kameswaramma (8), Sanharavadimmmal 
X. K'Umarasamya (9), Viihuda^riya TJiirtMsami v. Vidianidhi Thirthasmii 
^10), and G-owri v. Vigneshvar (11), dissented from; Basti Bam v. Faitu 
(12), I>hani Bam v. Ghafurhhuj (13), and &adioherla China Sesiayya 
V, G-adioherla Seetayya (14) referred to.

T he  facts of tliis case siifficiently appear from the judgment 
of the Court.

Pandit Su-ndur Lai, Babu Jivan Ohandar and Babii Deven- 
dra Nath Ohdedar, for tlie appellant.

Pandit Madan Mohan Malaviya and Afuushi Gokul Prasad, 
for the respondent.

Stbaohby, G. J. and B aneeji, J.—This is an appeal from 
an order of remand under section 562 o f the Code of Civil 
Procedure. The Court of first in=̂ tance dismissed the suit on tlie 
preliminary groiind that it was barred by section 244 of 
the Code of Civil Procedure. On appeal the lower appellate

® First Appeal from order ISTo 47 of 1900, from an order of L. Stuart, Esq,, 
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Court held that the suit ^as not barred, and remanded the case igoi
to theIfirst Court for trial on the merits. The question is, whiGh 
of the Courts below was right. Pbasid

A  suit was brought by one Gobardban upon a simple money BasIni;
bond executed by Earn Das, It was brought after the death o f 
Kam Das against his widows as his legal representatives. Two 
cousins o f Ram Das, Sarju and Dwarka, were added as defendants 
to the suit upon their own application. They pleaded that Ram 
Das and themselves formed a joint Hindu family ; that upon his 
death all his rights and interests vested in them by survivorship, 
and that he left no estate against which the plaintiff^s claim could 
be enforced. On the 28th June, 1889, the Court passed a decree, 
of which the material part was as follows;— Plaintiff’s claim 
with eso-parte costs be decreed against defendants J ôs. 1 and 2, 
Musammats Manki and Bhagi, and the answering defendants will 
bear their costs.” Thus the Court did not decide the question 
raised by Sarju and Dwarka, and passed no decree against them, 
though the decree did not state in terms that the suit as against 
them was dismissed. At all events, there was no decree which 
could be executed against Sarju and Dwarka by the decree-bolder. 
Subsequently the decree-bolder, in execution o f the decree against 
the other defendants, attached and put up for “’sale a fixed-rate 
holding as the property of Ram Das, and it was purchased by the 
present defendant, Kalka Prasad. The plaintiff in this suit claims 
under an assignment made by Sarju and Dwarka in 1899. He 
seeks to recover possession o f  the fixed-rate holdiugon the ground 
that on the death of Earn Das it passed by survivorship to the 
assignors, Sarju and Dwarka, and could not afterwards be sold in 
execution of a decree as assets of Ram Das in the bands of his 
representatives. The question is, whether the suit is barred by 
section 244Ccj o f the Code as raising a question between the 
parties to the suit in which the decree was passed or their repre
sentatives relating to the execution, discharge, or satisfaetion o f 
the decree. The plaintiff is a representative o f Sarju and Dwarka 
within the meaning o f section 244fo)̂  The.seotion has been held 
to apply to a suit brought by a party to the fip'rmer suit, or hia 
representatives, to recover from an auction-purchaser the property 
sold in execulioD, on the ground that the sale was illegal. Basti
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1901 Ram V. Fatiu (1), Dhani Ram  v. Ckatwhhuj (2). The appeal 
raises two questions. The first is whether a defendant sgainst 
•\vbom no decree is passed is a party to the suit within the mean- 

Basaki of section 244 (o). The second is whether, assuming him to
be a party to the suit, any question raised by him or his represen
tatives in proceedings taken by the clecree-holder in execution 
against another defendant is a question relating to the execution, 
discharge, or satisfaction o f the decree witliin the meaning of the 
section. Upon these questions there are various rulings o f the 
High Courts, some of which are conflicting. All, or almost all of 
them, entirely ovedook the most important authority on the sub
ject— the judgment of the Privy Council in Ghowdhry Waked 
A liy . Jumaee (3). That case was decided upon the construction 
o f section 11 of Act No. X X I I I  of 1861, the terms of which, so 
far as regards the present questions, are subsiantially the same as 
section 2H{g) o f the Code, but in which there was no express 
mention of the representative o f  parties to the suit in which the 
decree was passed. The respondent was one o f  the defendants in 
a suit for possession and mesne profits. She claimed part o f the 
properly iii suit in her own right. As regards other parts, she 
was sued in a representative capacity. The first Court, though 
stating in its judgpaeut that her title to the share which she claim
ed in her own right was proved, nevertheless gave the plaiutifi  ̂a 
general decree for possession and mesne profits against all the 
defendants. On appeal the High Court held that she had been 
unnecessarily made a party to the suit, and ordered that she should 
be released from it, and the suit dismissed as against her with 
costs (see 2 B, L. R., Full Bench, at p. 75). In their judgment 
the Privy Council pointed out that although the grounds o f the 
High Court’s decision did not touch the respondent's liability in 
her representative capacity, still, owiog probably to some mistake 
in drawing’ up the decree, her release from liability was absolute. 
That decree, the Privy Council held, stood unreversed and 
unamended. In execution of his decree for mesne proi5ts the plain
tiff caused a part o f Qihe property which belonged to the res pon- 
dent in her own ri^ht to be attached and sold. After various
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complicated proceedings she brought a suit to obtain a declara- jggi
Hon that the execution sale should be set aside and her possession ealea
of the property confirmed. The substantial question considered Peasad

by tbe High Court in Full Bench and by the Privy Council Baba'ot

was whether tbe suit was barred by section 11 o f Act No. X X I I I  
o f  1861. The High Court held that it was not on the ground 
that a party sued iu a representative capacity was not a party to 
the suit within the meaning of the section. The Privy Council 
agreed with the High Court’s conclusion but not with its reasons.
At pages 156 and 157 o f the report they say :— ^'In a case, then, 
in which a decree has been properly passed and proceedings 
taken under it to obtain execution against a party in a representa
tive character, there seems to be no good reason for saying that 
he should not be considered a party to tbe suit, with respect to 
any question which may arise between him and the other parties 
relating to the execution o f the decree, within the meaning of 
section 11 o f the Act of 1861. But their Lordships consider 
that there are other grounds upon which the judgment in the 
present case may be supported. In their view it is not satisfac
torily established that there is an existing decree which warranted 
any execution whatever against the respondent. It has been 
already pointed out that the original decree was^ameuded by the 
High Court on appeal by a decree directing Jumaee to be released 
from the suit altogether * * *. In point of form, there
fore, the decree releasing her altogether was left standing.
* * * When, therefore, the appellant insists that the
present suit is not competent, because tbe questions relating to 
the execution ought to have been determined in the former suit 
A, his objection, which relates only to procedure, may, their 
Lordships think, be properly met by the counter-objection that 
in point of procedure his own decree in suit A  is ineffectual, as 
actually drawn up to support any execution against Jumaee, and 
that the proceedings which may have virtually set it right and 
warranted some execution have lost all efficacy fo*r that purpose 
by his own acts. Their Lordships cannot find*, after the incon
gruous proceedings above described, that there exists any decree 
authorizing an execution against the respondent’s estate; and 
consequently the question in the present suit is one not properly
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1901 relating to tlie execution o f a decree but to a sale under orders
which have not the support of any decree.”  ^

Pea.sa3> Two points are noticeable. First, having regard to the first
BAsAira: sentence quoted from page 156, it is doubtful wliether theii- Lord

ships would hold defendant^ whether sued in a representative 
capacity or otherwise, to be “ a party to the suit ”  within section
11 o f Aot No. X X I I I  of 1861 or section 244 o f the present 
CoJe, iiuless “ a decree has been properly passed and proceedings 
taken under it to obtain execution against”  him. Secondly, their 
Lordships clearly hold that a question regarding the liability of 
property to attachment and sale in execution raised by a defend
ant, against whona the decree does not warrant any execution 
whatever, but who is released by it altogether from liability, is 

one not properly relating to the execution o f a decree ”  within 
the meaning of those sections.

This case has so often been cited as an authority on the first 
point discussed in the judgment, namely, as to a person against 
whom a decree has been passed and execution taken in a repre
sentative ciipacity being a party to the suit, that it is strange that 
its bearing on the necoad point should have been generally over
looked. That part o f the decision is not referred to in the head- 
note of the repo-rt.

In Madras the latest case is the decision o f the Full Bench 
in Eamaawami Sastrulu v. Kameawaramma (1). It was there 
held that “  when a party, defendant in a suit, is exonerated from 
such suit, the suit being dismissed against him and a decree passed 
against a co-defendant in the suit, and in execution of that 
decree property belonging to, a ad in the possession of, the defen
dant who was so exonerated from the suit is attached and sold, 
the latter is not entitled to maintain a suit for recovery o f pos
session oi the property, and that the question of his claim to, and 
to recover possesion of, the property is a question falling within 
section 244, Civil Procedure Code of 1882, so as to debar him 
from maintaiuilig such suit.”  The judgmeut approves of San- 
karavadimmmad v. Kumaraeamya (2) and Vibhudafviya 
ThiTthasami v. Vidianidhi Thirthaaami (3). It distinguishes
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Gadicherla China Seetayya 7 . Gadioherla S&etayya (1) on the 1901
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ground that there the names of the defendants exonerated were 
removed from tlie suit, and they had thereby ceased to be Peasac 
parties. Baaaht

In regard to this decision it is to be observed that neither in 
the judgment nor apparently in the argument was the judgment 
o f the Privy Council in Ghowdhry Wahed Ali v. Jumaee (2) 
referred to. In the second place  ̂ it is based upon a consideration 
o f the question whether an exonerated defendant is a party to the 
suit within the meaning o f  section 244; and only a slight and 
indirect reference is made to the equally important question dealt 
with by the Privy Council whether, assuming him to be a party 
to the suit, i\ question between him and tiie decree-liolder can be 
considered a question relating to the execution o f the decree with
in the meaning of the section. This is the more singular because 
the Full Bench mentions, with a mere expression of dissent, the 
judgments of Mr. Justice Shephard and Mr. Justice Wilkinson in 
Nagamuthu v. Savarimuthu (3), in which, although the judgment 
of the Privy Council is not referred to, the learned Judges express 
a view entirely in accordance with that o f the Judicial Committee.
That view is that, assuming a defendant, against whom a suit 
has been dismissed, to be nevertheless a party to ,the suit, yet, as 
between him and the decree-bolder, no question relating to the 
execution of the decree within the meaning o f the section can
arise, because against him there is no decree to be executed. At
page 228 o f the report Mr. Justice Shephard says:— “  In my 
opinion, regard being had to the language o f the section, a ques
tion relating to the execution o f the decree presupposes a person 
against whom execution is sought, and cannot arise as between the 
decree-bolder and persons who, so far as concerns execution, are 
complete strangers. In the present case the defendants were dis- 
missed from the prior suit on appeal. But a much stronger case 
might be put to illustrate the inconveaience o f giving a larger
operation to the section. For instance, in a sait against two
defendants, the plaintiff might withdraw the suiS against one, with 
or without liberty to bring a fresh suit, and obtain a decree against

(I) (1897) I. L. K., 21 Mad., 45. (2) (1872) 11 B. L. B„ P. C„ 149.
(8) (1891) I. L. E., 15 Mad., 236.



2901 the other. The defendant against whom the suit was withdrawn
would, o f course, be a party to the suit in which the decfee was 

PBASA33 passed. But he Wouhi have no concern in the execution o f the
Bjlsant decree, and, in my opinion, no question relating to the execution

could arise between him and the decree-holder. I f  it be correct 
to say that the object of the section is to put a limit to litigation 
and prevent one suit growing out of another, it is clear that 
in such a nase as the one put the section ought not to be appli
cable. It cannot have been intended to prohibit suits between 
persons as between whom no adjudication in respect o f their right 
has as yet taken place,’^

The only reported Bombay case is Gowri v. Vigneshvar (1), 
which is to the same effect as the decision o f the Madras Full 
Bench. The learned Bombay Judges quote a passage from the 
judgment of the Privy Council, but entirely overlook the greater 
part of what the Privy Council discussed and decided. The only 
question which they consider is, whether a person against whom 
there is no decree can be considered a party to the suit within 
the meaning of section 244. and this they answer in the affirma
tive on the ground that the contrary view requires that the 
words of the section should be read as if they were parties to 
the decree in the^suit or in the appeal in which the decree was 
passed.”  As to whether, assuming such a person to be a party to 
the suit, the question between him and the decree-holder is o f the 
nature contemplated by stction 244 the judgment is altogether 
silent.

There are two Calcutta oases on the p o i n t . o u r  Kishore 
Ohowdhry y. Mahomed Hassim Ghowdhry (2) and Kameshioar 
Pershad v. Run Bahadur Singh (3). In the former it was 
held that a defendant who was excluded from the decree in 
favour of the plaintiff, though a party to the suit,?  ̂ must, as 
regardathe execution of the decree from whose operation he was 
released, be considered a stranger to the suit, in which lie had no 
further interest br concern, and was not precluded from suing by 
section 11 o f Act'''No. X X I I I  o f 1861. In the latter case the 
opinion of Mitterrand Agnew, JJ., is exactly the same as that o f
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Shephard and Wilkinson, JJ., ia Nagamutfm v. SavarimutJm 
(1). 'They say (at page 464) that seotiOQ 2M (c) does not apply, KalkjT
because, although the respondent >vas a party to the suit, no Peasad

deijree was passed against him. “ Although he was a party to the ba^ant 
suit, still the question that has arisen is not a question relating to 
the execution of the decree which was passed in the suit in favour 
of the plaintiff.”  Though the learned Judges do not mention the 
judgment of the Privy Council, their opinion is entirely in 
accordance with it.

In this Court there are three oases, all o f which support the 
conclusion arrived at in this case by the lower appellate Go art.
The first is Masik-uUah v. Kifayati (2), where a deoree against 
one o f the defendants was set aside on appeal. On an objection 
made by her to the attachmeufc and sale o f  a house in execution 
of the decree against another defendant, it was held that she was 
not a party to the suit, raising a question in the sense of section 
24-i. In. Jangi Nath v. Phund-j (3) a decree was passed against 
the obligor of a hypothecation bond personally and for sale o f  
the hypothecated property. There was another defendant who 
was made a party only because she claimed the hypothecated 
property. Upon the decree-bolder seeking to enforce the decree 
against property other than the hypothecated pro’̂ ierty, she object
ed in the execution department. It was held that, so far as the 
decree was sought to be enforced against property other than the 
hypothecated property, she was a stranger to the action, and the 
question did not fall within section 244fdj. That decision was 
followed in MuJcarrab 3usa,in v. Eurmat-'iin-nissa (4). It was 
there held that a defendant who was by the decree released from 
all liability was not a party to the suit within the meaning of 
section 24.4:(c), and that, as there was no decree against him, a 
question arising between him. and the decree-holder was not a 
question relating to the execution of the decree within the" mean
ing o f the section-

The result is that the decisions of this Court and o f the
-

Cakutta High Court are substantially in piooordanoe with the 
judgment o f the Privy Council. The decision, o f the Madras

(1) (1891) I. L. R., 15 Mad., 226. (3) (1888) I. L E., 11 All., 74
(2) Wealily Notfs. 1893, j . 67. (4) (1895) I. L. K., 18 All, 53.
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■ 3901 Full Bench and of the on lj reported judgmeut, o f the Bombaj 
"kItkaT^ Court overlook the effect o f the judgment of the''Privy
Pbasad Council, and we cannot follow them.
BisAjfT Apart from authority^ yve entirely agree with the observa

tions of Mr. Justice Shephard and Mr. Justice Wilkinson in 
Nagamuthv, v. Savarimuthu (1). Mr, Justice Shephard gives
an instance of a plaintiff withdrawing a suit against a particular
defendant, with or without permission to bring a fresh suit, and 
obtaining a decree against another. It would be unreasonable to 
hold that in such a case, as the first defendant was a party to the 
suit ill which the decree was passed, any objection raised by him 
in execution of the decree against the other defendant would fall 
within section 244, A particular person may be added as, a 
defendant on obviously insufficient grounds, by mistake, or for 
vexatious purposes only. Is the fact o f his having been so 
added, though no decree Ls passed against him, to deprive him of 
his rights of suit, or to confine the determination o f his rights to 
the execution department, if in execution against another person 
. the decree-holder chooses to attach bis property ? Why should he, 
merely on account o f the wholly unreasonable and unjustifiable 
joinder, be placed in a different position from any other person 
who, on the attachment o f his property, would have a right to 
establish his title by suit? In our opinion section 244fg)  was 
not intended to prohibit, and does not prohibit, a separate suit in 
such circumstances- It presupposes a decree enforceable by the 

i decree-holder against the person between whom and the decree- 
holder the q^uestioa referred to arises, and haa no application to 
questions arising between the decree-holder and persons against 

■ whom there is no decree to be executed.
For these reasons we think the order o f remand passed by the 

'lower appellate Court was right, and we dismiss this appeal With 
costs.'

Appeal dismissed,
(1) (1891) I. L. R., 15 Mad., 226.
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