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1901 iustitutecl was continued as agaiust him. That being so, no ques­
tion o f limitation could arise. The real point in the Oase is 
whether section 372 did apply to the case of the present appellant. 
He was the assignee of a decree which was a decree nisi for sale 
under section 88 of the Transfer of Property Act. He took that 
decree stibjeofc to its being made absolute by an order under 
section 89 of that Act. Until such order was made it cannot be 
said that the suit had come to au end. Therefore as he took the 
assignment 'pendente lite  ̂ the doctrine of Us pendens applies 
to his case. Section 372 was consequently applicable, and the 
appellant was not competent to raise any plea of limitation, which, 
as 1 have said above, his assignors could not have put forward. 
Upon the other points which were discussed in this appeal I  am 
in full accord with what has been said by the learned Chief 
Justice. I agree in dismissing the appeal.

Appeal dismissed.

1001 Before Mr. Justice Knoss and Mr. Justice JBurkiii.
Ajiril 16, CHIMMAN LAL (Dbi'Bndant) o. BaHABUR SING-.H (PiAiNTi]?r).*

Usnifruciucc'ry mortgage—Mortgagee fut into possession— Contem^oranemis 
lease o f mortgaged .property to mortgagee—Lease and mortgage not 

■ oMfl hut se^arofite transacUons.
On September IStli, 1883, Ghimman Lai by a usufvucfcuavy mortgage of 

that date, in consideration of a loan of Ra, 1,350, pu*; Babadnv Singh into 
poB3ession. of certain proporty. He covenanted with the mortgagee to pay him 
interest at the rate of annas 14 per cent;., which after deducting the Govern­
ment reveuue (which the mortgagor undertook to pay and did pay regularly), 
left the sum of Us. lil-12 payable anunally by the mortgagor to the mort  ̂
gagee for interest. It was further agreed that the morfcgHgee should pay 
himself the interest from the profits of the mortgaged property; and further 
that if tbc amount of the profits in any year exceeded the sum payable as 
interest, the surplus should be applied by the mortgagee in reduction of the 
principal of the loan, and oa the other hand that if the profits fell short of 
the Buip payable for interest, the defendant-mortgagor would bo liable for the 
balance and would pay it along with the mortgage money. A further clause 
permitted the mortgagee at any time he chose to call in the mortgage money, 
aud to recover it with interesfc and costs from the mortgagor and the mort­
gaged property.

* Siicond Appo>il No. 249 of 1899 from a decree of J. J. McLean, Esq., 
District Judge of Meerut, dated the 22nd December 1898, confirming the docrtec! 
o£ Babu Nihil I Ohandar, AdditionaJ Subordinate Judge of Meernt. dated the 
2;6th September 1806,
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By an instrument of even date tlie mox'tgagor (wlio under the above 
mentioned usufructuary mortgage had put tlie mortgagee in possession) 
executed to the latter a qabuliafe, or rent agreement, by which he acknowledged 
to have received from the mortgagee a lease of the mortgaged premises, to hold 
good up to the redemption of the mortgage, afc an annual rental of Us. 141-12, 
which he promised to pay by two equal half-yearly instalments, the rent, if 
not paid on fixed dates, to bear interest at the rate of 12 per cent, per annum. 
The qabuliat was drawn up strictly in the form of a lease between a landlord 
and a tenant, and set forth the remedies available to the lessor under section 
36 of the Rent Act by ejectment in case of failure to pay the stipulated rent.

JSeldi'h&i under the circumstances set forth above the mortgage and the 
lease were two distinct transactions, k snit on the qabuliat would lie only 
in a revenue Court, and the plaintiff was not entitled to recover rent for more 
than three years from the date of his suit. Altwf AH Khmi v^LaliaFvasad 
(1) distinguished.

The facts of this case sufficiently appear from the judgment 
of the Court.

Mr. R. Maloomson, Munshi Jang Bahadur Lai and Babu 
Sital Prasad Ghosh, for the appelknfc.

Pandit Sundar Lai and Babu Devendra Nath Ohdedar, 
for tlie respondent.

K n o x  and B u b k i t t , JJ.— In tlie suit out o f  which this 
second appeal has arisen the plaintiff-respondent sued for sale of 
certain property which had been mortgaged usufructuarily to 
him by the defendant-appellant on September 18,th, 1833.

He also sued for “  lease money and the interest thereon/' 
making, with the principal for the loan, a total sum of Bs. 2,715, 
in default of payment o f which he disked that the mortgaged 
property should be sold.

Both the lower Courts decreed the claim with a slight deduc­
tion. The defendant appeals.

It appears that on the date mentioned above the appellant- 
defendant, by an usufructuary mortgage of that date, in consider­
ation o f a loan of Rs. 1,350, put the plaintiff-respondent into 
possession of the property now sought to be sold. cove­
nanted with the plaintiff to pay him interest at the rate of 14 annas 
per cent., which after deducting the Government revenue (which 
the defendant undertook to pay and did pay; regularly) left the 
sum of Es, 141-12 payable annually by the ^defendant to the
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(1) (1897) I . i .  E..19A1V496.



plaintiif for interest. Ifc was further agreed that the plaintifF- 
2001 aiortgagee should pay himself the interest from the profits  ̂of the

Chisiman mortgaged property; and further that if the amount o f the pro-
fits in any year exceeded the sum payable as interest, the surplus 

B ahadxjb should be applied by the plaintiff-mortgagee in reduction of the
principal of the loan; and on the other hand that i f  the profits 
fell short of the sum payable for interest, the defendant-mortgagor 
would be liable for the balance and would pay it along with the 
mortgage money. A further clause permitted the mortgagee at 
any time he chose to call in the mortgage money and to recover 
it with interest and costs from the mortgagor and the mortgaged 
property.

By an instrument of even date the mortgagor defendant»appel- 
lant (who under the abovementioned usufructuary mortgage had 
put the mortgagee in possession) executed to the latter a qabuliat, 
or rent agreement, by which he acknowledged to have received 
from the mortgagee a lease o f the mortgaged premises, to hold 
good up to the redemption o f the mortgage, at an annual rental 
of RiS. 141-12, which he promised to pay by two equal half-yearly 
instalments, the rent if not paid on fixed dates to bear interest at 
the rale of 12 per cent, per annum. The qabuliat is in the strict­
est form of a lease between a landlord and a tenant, and sets forth 
the remedies available to the plaintiff-respondent under section 
36 of the Rent Act by ejectment of the appellant in case of failure 
to pay the stipulated rent on the due dates.

In framing his plaint the respondent ingeniously founded on 
both the documents described above. He takes the principal 
amount due from the usufructuary mortgage deed, but makes no 
claim for any interest as due under that instrument. For interest 
he turns to the qabuliat, and describing the rent payable under it 
as “ lease money,”  and also as profits due under the lease, that 
is, the interest on the mortgage m on ey w h ich , he says, was 
realizable along with the mortgage money, he claims Rs. 1,865 as 
due. The reason why he has abandoned any claim to interest 
under the mortgage deed is evident. The interest payable u n d e r  

the mortgage was simple interest, while the rent due under the 
qabuliat carried interest at 12 per cent, on any unpaid arrear. 
The plaintiff moreover not merely claimed the 12 per cent, interest

34 0  t h e  INDIAN LAW REPORTS, [vO L. X X IIl.
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bnt also compound interest thereon. We are surprised to see that 
both the lower Courts supported him in that matter.

For the appellant, it is contended that the plaintiff was not 
entitled to treat the two separate iustriiments as one transaction 
and to found one part of bis claim on one clooument and the 
remainder on the other. For the respondent, reliance was plaoed 
on the case of Altcif Ali Khan v. Lalta Prasad (1). In that 
case there is one observation in which we fully concur, aamely 
(on p. 498), that “  each case must be decided with reference to its 
own peculiar circumstances.’ '’

The case now before us differs most materially from the 
reported case just cited. In the usufructuary mortgage deed o f 
September 18th, 1883, there is nowhere any reference or allusion 
whatever to the lease. The latter in its turn in no way purports 
to be dependent on or to be a pari; o f the mortg'^ge transaction; 
and indeed the only reference it makes to the latter is in the pro­
vision that the lease is to expire on redemption o f the mortgage. 
Different rights are given by the two instruments. The mort­
gage deed authorizes the mortgagee to recover his principal and 
interest from the mortgagor and the mortgaged property, while 
under the qabuliat the lessor, in order to recover arrears o f rent, 
is authorized to make use o f the provisions of the Rent Act for 
the purpose o f ejeating the defendant on his ftiilure to pay rent. 
We find ourselves unable, on the facts of this case, to say, as in 
AUaf Ali Khan  v. Lalta, Praaad (2), that the lease was granted 
simply to provide a mode for realizing the interest payable on 
the mortgage,’ ’ i f  that be the true test in sueh a case as we are 
considering.

On the contrary, the case seems to us to come well within the 
rule laid down in S. A. No. 1112 o f 1891, decided on the 
Sth April, 1897, a case which, we think, ought to be reported.*

* The judgment in this case was as follows :—
Ed SB, C. J., and Blaib, J.—The defendant, Musammat Hnsan Jahan 

Begain, on fhe 27th May, I860, granted a ustifrucfcnary mortgage to tbe plain- 
tiif, the consideration "being an advance of Bs, 1,500- It was provided in the 
mortgage that the mortgagee sliould take all the profits from the mortgaged 
premises in lieu of interest j it was also provided that should the mortgagee 
be disturbed in possession, or deprived of possession, of should it appear that

(1) (1897) I. L. 19 All., 496. (2) (1897) I. h. E., 19 All., 496,
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The facts o f that case are almost on all fours with those o f the 
present case. It was there held that the lease was a leâ '̂, and 
operated as suoh to establish the relationship o f laudloril and 
tenant between the parties. It was ttei'e held that in suing on 
the rent agreement in a civil Court the plaintiff had sued iu a 
Court which had uo juriadictlon to entertain that portion o f  the 
claim, So in the present case wc find that the effect o f  the 
qabuliat was to establish between the parties the relationship of 
landlord and tenant. 'We find that that relationship did exist 
between thenij and that rent was paid for a long series of yeara by 
appellant to respondeat, the payment being recorded on the back

the property was already mortgaged, the mox'tgagec slionld have a remedy by 
suit against the mortgagor aud against the mortgaged p rop erty  ; that is, on the 
huppeniBg of any of those events, the usufructaary mortgagee wtts given a 
right to bring a suit for sale of the mortgaged premises, which otherwise, as a 
usufructuary mortgagee, he could not bring uuder the Transfer of Property 
Act, 1882. It -waa also provided that if the mortgagor failed to pay on demand, 
the mortgagee might bring a suit against the mortgagor.

As wc construe the deed, it was not intended to give to the mortgagee a 
right to sue for sale merely in the event of the mortgage money not being paid 
on demand: in that case the mortgagee was left to his ordinary remedy to 
recover his money, which would not be by a suit for sale. One can understand 
the reason why the (mortgagee was given more extensive powers in one case 
than in the other. He was to be the mortgagee is possession, taking the whole 
of the profits into hia own bauds for bis own benefit in lieu of interest. It was 
reasonable that he should, if undisturbed in possession and not affected by 
any prior mortgage, be left to the ordinary remedies of a usufructuary mortga­
gee ; it was also reasonable that the parties should agree that in case of distur­
bance in possession or complications arising from a previous mortgage having 
been gmntod, the mortgagee should be entitled to such benefit as he might 
obtain by a suit for sale of the mortgaged property. If a right to bring a suit 
for sale had not been expressly given, in certain eventŝ  to this usufructuary 
m.ortg8gee, the only remedy which he could have had,iu case the mortgagor, or 
any one else claiming a title, had disturbed him, would have been the remedy 
provided by section 68 of the Transfer of Property Act, 1882.

This mortgage cannot be considered as anything else than a iisnfructuary 
mortgage, containing tha special provisions to which we have referred. Now 
on the 28th May, 1880, the mortgagee having, as is recited iu the mortgage, 
obtained possession, granted a lease of the mortgaged premises to the mortga- 
gor for the term of the mortgage at a yearly rent of Bs, 150> payable half* 
yearly in Aghan aad^Baiaakh. The mortgagor entered undor that lease and 
attorned,to the mortgagee as his tenant, and paid Mm a considerable amount
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o£ the qabuliat. In S. A. No. 1112 o f 1894, cited above, the 
learned Judges, acting under sections 206, 207, and 208 o f  the 
Kent Act (as the first appeal had been beard by the District 
Judge), gave the plaintiff a decree for the three years’ rent not 
barred by limitation. So iu the present case we think all that the 
plaintiff can claim is the rent o f  three years previous to suit. 
Our decree for that rent will be a money decree only, as the 
qabuliafc nowhere makes the rent reserved in it chargeable on the 
mortgaged property. For this result plaintiff has only himself 
to thank. Being entitled to simple interest on the mortgage 
boud, he deliberately omitted to sue for such relief, and in lieu o f
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of reat from time to time. For some yeara liowever tlie mortgagor-lessee liaa 
made default in payment of rent, and the mortgagee lessor, the plamtiff here, 
has brought this suit as a suit for sale of the mortgaged premises, claiming to 
sell them, not only for the principal moneys due, but also for the suras in 
avrear, which were due as rent.

The transaction between the parties, that is, the granting of a usufruc­
tuary mortgage and fcha subsequent granting of a lease to the mortgagor of 
the mortgaged premises, is one exceedingly common in this part of India ; 
whether it may be known in other parts of India we do not know. The grant 
of such a lease by a mortgagee to hi.s mortgagor has been, invariably treated, 
not only in the civil Courts and in the Courts of revenue, but outside the 
Courts in these Provinces, as a transaction of lease, and as '^putting the parties 
in exactly the same position as that in which they would have stood if, instead 
of having been mortgagor ami mortgagee, they were the zamindar and any 
other person taking a lease of the land. ,

The Subordinate Judge dismissed the suit altogetheT. The District Judge 
appears to ua to have misunderstood the whole nature of the transaction.  ̂
In I’eference to the deed he says:—“ The deed above would be a usufi’uotuftry 
mortgage, but as nest day a qabuliat was executed by the mortgagor, possession 
was clearly not given, and the deed becomes a simple mortgage.'' A  u s u f r u c ­

tuary mortgage does not become a simple mortgage if possession is not given. 
It is recorded in the deed that possession was given, and beyond that, over three 
years’ rent was actually paid; and further the mortgagee having possession 
granted a lease to the mortgagor of the mortgaged premises, jyid the 
mortgagor attorued to him The mortgagee was in possession through his 
teaaufi, the mortgagor, The mortgagee could have granted tjjat lease to whom­
soever he liked, but for his own purposes, possibly for the convenience of 
all parties, he took the mortgagor as his tenant and. granted the lease to him.

The District Judge gave the mortgagee a decree for sale for the principal, 
for rent due, and for costa. The defendant, the mortgagor, lias brought this 
appeal. It is contended on behalf of tfee defendant that none of the events .
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tenant (which that Court had no jurisdiction to give himi, and 
he did so because the rent reserved by the lease carried interest, 
which he further interpreted to mean compound interest.

We allow this appeal. We set aside the decree o f the lower 
Courts. We give to the plaintiff-respondent a decree for recovery 
of the principal sum of Rs. 1,350 by sale o f the mortgaged pro­
perty under section 88 of the Transfer o f Property Act, allowing 
to the mortgagor six months from to-day within which to avoid 
sale by paying that amount to the plaintiff or into Court. We

having happeEed, which would have entitled the mortgagee to bring a suit for 
sale, lie was not entitled to a decree foi’ sale. In our opinion that contention 
must prevail. The condition in the mortgage, by which the mortgagee was 
entitled to bring a suit for sale, depended for its coming into force on the 
happening of certain events, none of which have happened. The fact that the 
mortgagee has put the mortgagor into posssession as his tenant is not a 
disturbance of the mortgagee’s possossion within the moaning of the condition. 
It is further contended that the mortgagee has by reason of limitation lost 
all his remedies by suit for the principal money, it being contended that 
articles 59 and 116 of the second schedule of the Indian Limitation Act, 1877, 
apply in this case. In our opinion neither of these articles applies. The 
demand mentioned in the mortgage deed was obviously intended by the parties 
to be an actual demand. It was contemplated by the parties that the transac­
tion should go on until the mortgagee should make a demand at the end of 
a year, or until at the end of a year the mortgagor should redeem. In our 
opinion the suit, if it were a suit to recover the principal money, would not 
be barred by limitation. It has been contended, and vve think successfully, 
that the mortgagee ia not entitled to sue for interest as such. He obtained 
under his mortgage possession of the mortgaged premises and a right to take 
the profits in lieu of interest. If he had granted the lease of the 28th May,
1880, to any third person instead of to tbe mortgagor, it ia obvious, if he failed 
to get the reni] out of such person, he could not claim the interest of the prin­
cipal money from the mortgagor; that the person whoa? the mortgagee selected 
as his tenant happened to be the mortgagor cannot alter the position. The 
morgatgee-lessor is entitled to sue the mortgagor-lessee for rent payable under 
the lease so far as his remedy for that rent is not barred by limitation. Now 
the Court in which he ought, in accordance with section 93 of Act No. XII of
1881, to have brought his suit for rent was a Court of revenue and not a civil 
Court j and so far as th^ suit may be treated for the purpose of settling 
matters between the parties as a suit for rent, it is subject to the limitation , 
provided by section 94 of Act No. XII of 1881, that is, to a limitation of three 
years, It is practically im material for the purposes of our jurisdiction whether
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give the plaintiff further a decree for rent o f the three years 
previo’us to the date of the institution of the suit at the rate 
o f Es. 141-12 in each year 1301, 1302 and 1303 Fasli, with 
simple interest thereon at 12 per cent, per annum up to date 
o f suit, and at 6 per cent, per annnm from date of suit up to 
realization.

We allow the appellant his costs in this Court and in the two 
lower Courts, which he may set off against the snm we have 
decreed against him for rent.

A^’pecbl deoTGed.
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the suit was brought for rent in the right or wrong Court (at least so we read 
sections 206, 207, and 208 of Act No. XII of 1881) as this case went on appeal 
to the District Judge.

We propose to give the plaintiff a decree for what, in our opinion, he 
would have been entitled to if he had sought his proper remedy, although we 
must observe that his remedy for recovery of tlio principal money was one 
which he could only have sought in. a civil Court; and that his remedy to 
recover such rent as was not time-barred was one which he could only have 
sought in a Court of revenue.

We set aside the decree of the District Judge, and make a decree for money 
in favour of the plaintiff for Rs. 1,500, principal money due, and we give him 
a decree for rent, which became due and payable within three years of the date 
of the suit, and for interest at the rate of 6 per cent, per annum on that rent'  
in this way:—

He will get a decree for Es. 450 rent t he will be allowed interest on Bs. 75 
from Baisakh of 1889: interest at 6 per cent, on Es. 75 from AgLan 1889: 
interest on Rs. 75 at the same rate from Baisakh 1890: interest at the same 
rate on Es. 75 from Aghan 1890; interest afc the same rate on Rs. 75 from 
Baisakh 1891: interest at the same rate on Es. 75 from Aj^haa 1891 to the date 
of our decree. He will have interest on Rs. 1,500 and on' t̂he total amount of 
our decree at 6 per cent, till liquidation.

We have coma to the conclusion that inasmuch as the plaintiff’s suit was 
untenable in the form in which he brought it, and inasmuch aa part of the 
relief which we have granted to him he could not have obtained except in a 
Court of revenue by .t. suit in that Court if it had nob been for sections 206— 
208 of Act No. XII of 1881. Hach party must Jiia own costs of this 
litigation in all Courts.
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