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PRIVY COUNCIIL.

SHANEAR SARUP avp oTnzrs (PrarvTirrs) « MEJO MAL Avp oTHERS

(REPRRsENTATIVES oF LALA PHUL CHAND, or1GINAL DEFENDANT),
[On appeal from the High Court of Judicature at Allahabud.]

Adet No. XV of 1877 (Indian Limitation Act), schedule IT, Ariiele 13—
Order in execution af decree—Civil Provedure Cada, seetion 205—8uit to
recover assets wrongly distributed —What are * Proceedings in a swit”
—Priority of morigages—Infentivi of parties as to ebandonment of
prior security.

By a bond of the 4th May, 1883, shares in certain villages were hy pothecated
for Rs. 15,500 to the plaintiffs. On the 30th Jane, 1843, » bond hypothecating
the same shares in the villages was exeented by the mortgagor in favour of the
defendant. On the 3rd November, 1884, another bond was exceuted by the mort-
gagor by which the same shaves in the villages were mortgaged to the plaintiffs
for Rs, 20,000. Thebond of the 3rd November, 1883, recited that Rs. 15,500 were
then due on account of the bond of the 4th May, aud after stating that interest
on that sum and other debts which had been incurred brought the total

-amount due from the mortgagor up to Rs 20,000, declaved that until repiyment
of that sum with interest the mortgagor hypothecated the villages which had
been mortgaged by the bond of the 4th May, and in addition he also mortgaged
certain other shares in the same villages. The defendant obtained & deerce on
his bond on the 6th March 1884, and the plaintifs in 1885 obtained a decree for
the amonnt of the debt due under the bond of the 3rd November. * In the plaint
in the suit in which this decree was made they sued onthe bond of the 3rd

November only, and not on the band of the 4th May, and the bond of the 8rd

November was alone mentioned in the decree in that suit and in the subsequent

orders in exceution of the decree. In the application for execution of his decrce,

however, the defendant admitted that the plaintiffs’ mortgage of the 4th May,

18883, was a subsisting and prior charge fo his own of the 30th June 1883. In

execution of these decrees the villages were sold, and on the 7th February 1888

the Subordinate Judge of Meerut made an order under section 205 of the Civil

Procedure Code for distribution of the proceeds of the sale. By this order he

held that the defendunt was entitled to be paid in preference o the plaintiffs on

the ground that their decree rested solely on the bond of the 3rd November, 1883,

and not on that of the 4th May, 1883, and that their rights were cousequently

inferior to those of the defendant under his bond of the 80th June, 13.83; Thae

sale-proseeds were accordingly paid to the defendant. In a suit brought by’

the plaintifis on the 4th February, 1891, to recover the sale proeeeds on the

ground of the priority of their hypoihecntion of the 4th May, 1888, over thatof -

the defendant, they stated that their eanse of action arose on the 7th February,
.

1888, the date of the order under which the sale procceds had heen paid te the

defendant. The defence was (@) that the snit being on®to set aside the order
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for distribution was burred by Axt. 13, Seh. 1T of the Limitation Act, not hav-
ing been brought within one year from the date of the order; and (%) that
the plaintiffs had by their comse of action in sning on the bond of November
the 8rd, 1583, relinguished their rights under the bond of the 4th May, 1883, and
conscquently were not entitled to priority over the defendant’s bond of June
1883.

Held that the sult was not onc to sef uside the order for distribution, ner
did that order stand in the way of the suit, which was one to recover proceeds
paid to & person who was not entitled to receive them. Such a snit was
specially provided for by seetion 2035 of the Code of Civil Proceaure, which
enables a distribution of the sale proceeds fo be made according to what scem
at the time to be the rights of the parties without such distribution importing
a conclusive adjndication on those rights. The suit was therefore not barred
by Art, 138, Sch. LI of the Limitation Act,

That article was also inapplicable beeause the order for distribution was
wa proceeding in a suit” FPishnu Bhikaji Phadke ¢ Adchut Jagenpalh
Ghate (1) cited with approval,

Held also that in the terms of the boud of the 8rd Novewber, 1883, it did
not impair the effect of thebond of the 4th May, 1883, as a subsisting hypotheca-
tion. Nor did thefact of the plaintiffshaving sued on the later bond and not on
the earlier one allow the inference to be drawn that they had relinguished their
rights under the earlier boud; by so suing they did nothing to imply, or lead
others to believe, thut they had abandoned the former hypothecation. The
defendant, morcover, in the suit on his own bond had expressly recognised the
bond of the 4th May, 1883, as a subsisting and prior hypotheeation.

APPEAL from a decree (9th July 1897) of the High Court at
Allahabad, reversing a decree of the Subordinate Judge of Meerut
(16th April, 1895) in favour of the plaintiffs.

The suit out of which the appeal arose was brought by the
present appellants, Damodar Surup, Shankar Sarap, and Har
Sarup, against one Ismail Khan as a pro formd defendant and
Lala Pbul Chand (now represented by the respondents), the object
of the suit being to recover from L.ala Phul Cliand the sum of
Rs. 9,942-1-6 principal, and Rs. 1,782-14-6 interest, Rs, 11,725
in all, on account of the sale-proceeds of certain villages which, by
an order of Conrt iv execution of certain decrees, had been paid
over to him: the question as to whether it was wrongly ox rightly
so paid in view of the claim of the Sarups to priority in respest
of the debt due under.a deed of liypothecation, dated the 4th May,
1853 (wlich was incorporated in a subsequent deed of the 3rd
November, 1883), over the lien of Lala Phul Chand under a decd

(1) (1884) I L. R., 15 Bom., 438.



VOL. XXIIL ] ALLAHABAD SERIES, 315

of the 30th June, 1883, forming the main issue in the suit. The
facts giving rise to the suit were as follows :—

The Sarups on the 20th July, 1682, purchased from the three
sisters of Ismail Khan a 12-biswa share (3-5ths) in certain
villages, Chichora, Aminabad, and Chauki ; and in January, 1883,
Ismuil Khan, the holder of the remaining 8 biswa share (2-5ths)
of the villages, brought a suit against the Sarups and their ven-
dors for pre-cmption. This suit was compromised on the terms
that the Sarups were fo receive Rs. 15,500 from Ismail Xhan in
consideration of their relinquishing the villages purchased by them.
On the 4th May, 1833, Tsmail Khan executed a bLond in favour
of the Sarups, by which he hypotheeated the 12-biswa share in
each of the villages to secure the payment of the Rs. 15,500
with interest in six months. = Subsequently, on the 30th Juuye,
1833, Ismail Khan exeruted a bond in favour of Lala Phul Chand
for Ra. 7,000, and as security hypothecated, amongst other
property, the three villages Chichora, Amirabad, and Chauki,
Phul Chaud sned Ismail Khan on this bond, and on the 6th
Murch, 18384, obtained a decree declaring his lien over the three
villages.

On the 3rd Nuvember, 1883, Ismail Khan execuied another
bond in favour of the Sarups and one Lala Sakla Lal, in which,
after reciring that Rs. 16,187 were due for princjpal and interest
on the bond of the 4th Muy, 1853, and that by reason of other
debts and advanges tnere was now due Rs, 20,000, he granted
a second hypothiecation upon the 12-biswa share in Chichora,
Aminabad, and Chauki (amongst other villages), and a new
hypothecation on his original 8-biswa share in the same villages.
The terms of the bond, so far as they were material to thie contens
tion in this appeal, were—

“J, Mubammad Ismall Khan, do bhereby declare that
Rs. 15,500 are due ou aceount of a hond, dated the 4th May, 1883,
in which the mortgagor’s right in respect of 12 biswas in gaoh of
the villages” (mentioning eight villages, including Chichora,
Apinabad, and Cliauki) “was hypothecated, and up to this
date Rs. 697-8-0 ou account of interest ou_thie said bond, total
Rs. 16,197-8-0, are due,” After meutmnmg other sums due to
the S(uups and Sakla Ll the bond continned —
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“Therefore now, with the consent of the aforesaid obligees, I have executed
this bond for Rs. 20,000 (twenty thousand) iz favour of Damodar Sarup, Har
Sarup, and Shankar Sarup, and Lala Sakla Mal, sud I do hereby agree and
give it in writing that the above mentioned money, together with inferest
ot 14 annas per cent. per mensem, will be paid ou demand. And.until repay-
ment of this money I do hereby hypothecate the mortgagor’s right in 12 biswag
in each of the villages which were hypothecated in the bend for Rs. 15,500,
Tn sddition to the abuve [ do also hereby hypothecate the mortgagor’s right
in § biswas in each of the aforesaid villages.”

By this bond one moiety of the amount was declarad to he
due to the Sarups and the other moivty to Sakla Lial.

On the 18th February, 1884, the Sarups filed a snit against
Ismail Klhan, claiming to have their moiety (Rs. 11,174) realized
by sule of the 20-biswa share in the hypothecated villages, and
on the 10th February, 1885, a decrce was passed as prayed. On
the 15th April Sakla Lal assigned his moiety of the amount due
under the bond of the 3rd Novewber, 1833, to the Sarups, and on
the 4th May they brought a suit against Ismail Khan for realiza-
tion of this woiety by sale of the 20-biswa share of the villages
mortgaged, and obtained a decree on the 20th June, 1885, These
two suits were brought on the hond of the 31d November, and
not on that of the 4th May, 1883, and the bound of the 3vd
November, 1883, was alone mentioned in the decrees in those suits
andin the subsequent orders in execution of the decrees. On
the 22nd April Phul Chand applied for execution of his decree
of the 6th March, 1884, and in bis petition for execution admitted
that the bond of the Barups of the 4th May, 1883, was prier to
bis claim.

On the 12th June, 1836, an order was made for the sale of Tsmail
Khan’s villages in execution of, amongst others, Phul Chand’s
decree of the 6th March, 1884, and the Serups’ two decrees of the
10th February and the 20th June, 1885, and on the 20th October,
1887, the three villages of Chichora, Aminabad, and Chauki were
gold in gatisfaction of these decrees. On the 7th February, 1888,
the Subordinate Judge of Meerut held a proceeding, in which the
parties to the pzeﬁeuh appesl and others were represented, to
decide how the sale pm(eeds should be distributed under the
above decrees, a.ud his order in-that proceeding was that Rs, 6,328
out of the sale promeda of a 12-biswa share of the village
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Chichora, Rs. 2,600 out of those of the 12-biswa share of the vil-
lage Aminabad, Rs. 924-1-6 out of those of the 12-biswa share
of thesvillage Chauki, in all Rs. 9,942-1-6, should be paid to the
defendant Phul Chand for the reason that the whole 20-biswa
share of the said three villages had becn mortgaged to him by the
deed dated the 30th June, 1888, on which the decree of the 6 h
March, 1881, was buased.

Hence this plaint in the suit in which the plaintiffs (the Sarnps)
alleged that their cause of action aro-e on the Tth February,
1888, the date on which the order for payment of the said sum
of Rs. 9,942-1-6 to the defendunt Phul Chand was passed by the
Subordinate Judge., The plaint was filed on the 4th Febmary,
1891, Inthe plaint the plaintiffs set ont the proceedings already
mentioned ; they stated that the money paid to Phul Chand in
respect of his mortgage of the 30th June, 1883, ought to have been
paid to them under their morigage of the -kth May, 1883, which
took priority over that of Phul Chand; and they prayed fora
decree directing him to refund to them the sums so veceived
with interest,

The defendant Phul Chand in his written statement submitted
that the cluim was barred by Art. 13, Sch. IT of the Limitation
Act ;that the hypothecation of the 4th May, 1883, did not continue
in force after the deed of the 3rd November, 1833, was executed ;
and that the plaintiffy’ hypothecation had no such priority as was
claimed. If the deed of the 4th May, 1883, did continue in
force, he submitted that he ought to have been made a party to
the suit brought to enforee it.

The only issues amoungst those settled which were material on
this appeal were—

(1) Is the suit barred by Art. 13, Sch, II of the Limita-
tion Act XV of 18777

(2) Whether the hypothecation mentioned in the deed dated
the 4th May, 1883, was transferred to the deed dated
the 8rd November, 1883, and whether, with reference
to it, the debt due to the plaintiffs was prior to that
due to the defendant Phul Chand®

On the 29th July, 1891, the Subordinate’ Judge dismissed the
snit on the ground that it was barred by li mitatfon under Art. 13,
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Sch. IT of the Limitation Act. On appeal the High Court on
the 27th June, 1898, reversed the decision of the Subordinete
Judge on this issue, and remanded the case for disposal ¢n the
merits.

On the further hearing the Subordinate Judge decreed the
suit in favour of the pluintitfs for the sum of Rs. 11,706. In his

julgment he gaid :—

“ The bond of the 4th May, 1888, was renovated on the 3rd Novewber, 1883,
Locking to the wording of their subsequent bond, it is quite manifest that the
prior chargecroated under the former boud of the 4th May, 1833, was expressly
kopt subsisting. The sccond defendant Lala Phul Chand’s bound in which the
same proporsy is hypethecated is dated the 30tk June, 1883, and is exeented by
the same defendant, Tsmail Khan. By virtue of the recital in the plaintifi‘e
deed of the 3vd Nuvember, 1888, Lala Phul Chand’s deed creates only a puisne
incmnbrance on that property.”

The defendant, Phul Chand, appealel to the High Court,
and & Bench of that Couwrt (Kxox and Burkirr, JJ.) on the
9th July, 1897, made a decrce reversing the decres of the Subor-
dinate Judge, and dismissing the plaintiff’s suit with costs in all
Courts.

The Judges of the High Court in their judgment observed :—

*The present snit is for the recovery of the assets which were paid over
to Phul Chand on the ground that elthough the decree of the respondent
was based on a bond subsequent in point of time to that upon which the
appellants’ decvee wis based, the incumbrance of the subsequent bond was
iu reality an ineumbrauce created by a bond of May, 1883, and therefova
prior in point of time to the incumbrance iu favour of the appellaut and
the decree which followed from that incumbrance. There can be no doubt
whutever, indeed it is admitted, thnt the Court which exveuted the decrees and
paid over the assets to Phul Chuud had no jurisdiction to uct othorwise than
it did; but we go further. We have not in the case before us any evidence
which established the alleged counection between the bond of Novemwber, 1883,
and the bond of May, 1883. We were usked to buld that two of the villuges,
Aminabad and Chauki, bad been sold in execution of the deeree Leld by the
respondent. " This we caunab do, and for this renson that Phul Chand under
the decree which Lo held was cutitled to bring to sale and have suld each and
every scrap of the property bypotliecated in his boud until cuough had been
realized To satisfy the whole cluim covered by his decros, No Court could direet
that some of that propefty should only be sold in that dveree and that the vest,
or spy portion of it, should be sold in satisfaction of wny other decres. For
these reasons we allow bhis appeil, sob aside the ‘decres of the Court below, and
dismies the respondent’s suit with costs in all Conrts?

Prom this decision the plaintiff's appealed,



VOL. XXIIL] ALLAHMARAD SERIES, 319

M, J. D. Meyne—for the appellants, contended that the
intention was quiic clear that the bypothexation under the bond
of the 4th May, 1883, was nuot to be extinguished or given up
when the bond of the 3rd November, {833, was executed, The
latter boud was based on the former one; the former one was
recited in the lutier, and was incorvporated with it, and the High
Court was in error in considering that there was no connection
between the twu bonds.  The appellant’s seeurity, therefore,
being of a prior date, was entitled to priority over that of Phul
Chand.

M. . E. A. Ross—for the respondent. The recital of oue
boud hy the other is not conclusive that the later one was not
substituted for the earlier one. The conduet of the parties shows
their intention that the former bond was to be considered. can-
celled or extinguished by the new one. The bond of the 3rd
November, 1883, was that sued upon: no suit was brought on
the bond of the 4th May, 1883. In the suit brought on the later
bond and in the execution proceedings there is no mention
of the earlier boud ; that is, thie later bond was treated as being
a perfectly new transaction, and Phnl Chand was not made a
party for the same reason. The fact that he twas not joined
in the suit showed that the earlier bond was not being proceeded
on ; see scetion 85 of the Transfer of Property Act (IV of 1882).
On the question of limitation, the suit i3 substantially oune to
et aside the order of the Suabordinate Judge in execution,
and should have been brought within one year from the date
of that order. Nob having been so brought it is barred by Art. 13,
Sch. 1T of the Limitation Act. The case of Gawri Prasad
Kundw v. Ram Ratan Sivcar (1) is precisely in point. That
ease distinguishes the case of Ram Kishen v. Bhawani Das (2),
and refers to the cases decided uuder the old law; section 270 of
Aot VIIT of 1859, which corresponds with section 295 of Act
No. XIV of 1882, and is in principle the same:—see Dwar-
kanuth Biswas v. Roy Dhunpat Singh (3), Gogaram v. Kartick
Chunder Singh (4), and Wooma Newg Jee meocrsya v. Ram

Buksh Chetlangee (1),
(1) (1886) I, L. R, 18 Cale., 159, (4) (1868) B, L R, Sup.Val, 1022+
2) 11876) 1. L. R., 1 All,, 333, 9 W.R.,
(3) (1872) 17 W. R., 227. (6) (1871) 16W R, 11
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Mr. Mayne was called on on the question of limitatien, and
contended that Art. 13 was not applicable. That article expressly
only applied to ** any proceeding other than a suit.””  The present
proceedings are proceedings in a suit. A similar case was decided
in the Bombay High Court—Vishnu Bhikajs Phadke v. Achut
Jagonnath Ghate (1), and it was held that the proceedings were
proceedings in a suit, and that it was not necessary to set aside
the order under section 295 of the Civil Procedure Code. That
section expressly provides for a suit in such a case as this—
a suit to recover assets wrongly distributed in execution, not one
to set aside the order. The Bombay case refers to a Madras case,
Sivarame v. Subramanya (2), and to a case decided by the
Judicial Committee, Mangal Pershad Dickit v. Grija Kant
Lahori (3), as showing what are proceedings in a suit., Art. 13
not being applicable, either Art. 62 or Art. 120 wonld apply,
and under peither of those articles would this suit be barred.

The judgment of their Lordships was delivered by

Lorp RoregrrsoN.—The competition between the appellants
and the presest respendents, who are the legal representatives of
the original respondent, Lala Phul Chand, decensed, is for moneys
realized by the jndicial sale of certain villages, and paid over
under judicial warrant to Lala Phul Chand. The villages were
ordered to be sold in execution of certain decrees, of which one.
was held by Lala Phal Chand and two by the appellants. Those
decrees proceeded upon mortgages ; and the question on the merits
of the suit is which of the parties had the preferable security.

The three bonds giving rise to the dispute were all validly
granted, and will now be stated in chronological order without
reference to any disfinctive particulars irrelevant to the present
controversy. On the 4th May, 1883, the villages (to the extent of
certoin shares also deilt with in the other two bonds) were hypothe-
cated in favour of the appellants for Rs. 15,500,  On the 30th June,
188&abonﬂofhvmﬂnmanonofﬂmsamepnqwrurWasemwumdln
ﬁumurofLwhﬁPhulCthlmrIﬁ 7,000. Ont1e3nl\ovembﬂ
1883, a bond of hypothecation of the same property was executed
in favour of persons now represented in interest by the appellants

(1) (1884) I. L. R,, 15 Bom,, 438,  (2) (1885) L L. R, 9 Mad,, 57.
(3) (1881) L L. R., 8 Calc,, 51: L R,8 1. A » 128,
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for Rs. 20,000, The terms of this hond require further statement.
It begins by declaring that Rs. 15500 are due on account of
the bond of the 4th May, 1883, in which the mortgagor’s right
was hypothecated. Then it sets out that interest is due and that
other debts have been incurred, bringing out a total indebted-
ness of Rs. 20,000; and until repayment of all this money the
borrower hypothiecates what had been hypothecated in the hond
for Rs. 15,500.  Inaddition to the above he hypothecated certain
other shares in the same villages, The interest under this new
bond was to bhe 14 annas per eccnt, per mencem (the interest
under the bond of May having been 12 annas).

In 1885 the appellants obtained decrees for the amounnt of the
debt under the bond of November, 1833, and for enforcement of
the hypothecation by sale. (Two decrees were taken, and not
one only, merely becanse the amount of the bond was payable in
moieties, but the appellants having come to be in right of both
moieties, this introduces none but an apparent comp]ﬂication.)
As the respondent’s countention on the merits depends mainly on
these proceedings, it is necessary to point out thut in their plaints
the appellants sued on the bond of November, 1883, alone, and not
on the bond of May, 1883; and this was the tenor of the decrees
obtained on those plaints and also of the orders for execution
which followed in due course. Meantime Lala Phul Chand had
sued on his bond ; and the claims of both parties as well as those
of other ¢reditors having matured, an order was made for sale and
the sale took place. The sequel of those judicinl proceedings was
the distribution of the price ; and in carrying this out as well as
what had preceded, the Subordinate Judge of Meerut was acting
under the Civil Procedure Code, 1882, and particularly section
295. On the 7th February, 1888, an order was made for distribu-
tion of the price, and in it the Judge held that Lala Phul Chand
was entitled to be paid in preference to the appellants on the
ground that in their decrees the appellants’ rights were rested
solely on the bond of November, 1883, and not to any extent on

the boud of May, 1883, and accordingly tha? their rights were

inferior to that of Lala Phul Chand under his bond of June
1883. The money was accordingly paid over to Lala Phul
Chand,
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The appellants thereafter on the 4th Febroary, 1891, filed the
present petition of plaint, the remedy sought heing that Lalg Phul
Chand should be ordered to return to the appellants the proceeds of
the sale on the ground of the priority of the hypothecation in thei
favour made in May, 1833, The answer of the respondents is,
Jirst, that the suit is time-barred under Art, 13 of the Limitation
Act, the suit not having been brought within one year of the
order for distribution made by the Subordinate Judge on the Tth
February, 1888 ; and, second, that the appellants had lost their
right to found on the bond of May, 1883, as conferring on them
a priority over Lala Phul Chand’s bond of June, 1883. The
Subordinate Judge of Meerut held the suit to be barred, and by
deoree, sealed on the 8rd Angust, 1891, he dismissed it On the
27th June, 1893, this decree was set aside by the High Court
of the North-West Provinces and the case was remanded. The
Subordinate Judge on the 16th April, 1895, gave to the appellants
the decree sought for ; but this decree was on the 9th July, 1897,
set aside by the High Court, who dismissed the suit with costs
in all Courts. Against this decision the present appeal has been
bronght,

The theory of the respondents’ plea that the suit is time-barred
is that it is truly a suit to set aside the order of the Tth February,
1888, by which the Subordinate Judge ordered payment to Lals
Phul Chand of the proceeds of the sale. That the money now
sued for is the money so authorized to be paid over is certain.
But it is to be observed that the same section of the Civil Proce-
dure Code which authorized the order for payment to Lala
Phul Chand authorizes also the present suit by the appellants,
The 205th section, while providing that the Judge under whose
anthority the sale takes place shall distribute the procceds, provides
also that if all or any of such assets be paid to a person not
entitled to receive the same, any person so entitled may sue such
per=on to compel him to refund the assets. It seems fo their
Lordships, thercfors, that the present suit is in no sense an action
to set aside the order of distribution of the 7th February, 1888,
and that that order des not stand in the way of the present suit.
The scheme of section 295 is rather to enable the J udge as matter ’
of administration to distribute the price according to what seem at
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the time to be the rights of parties without this distribution
importing a conclusive adjudication on those rights, which may
be subsequently re-adjusted by a suit such as the present. Their
Lordships approve of the decision on this point in Vishnu
Bhikagji Phadke v. Achut Jaganuath Ghate (1), and they concur
in the further observation made by the learned Judge in that case
that the application of the 13th article is also precluded by the
fact that the order for distribution was a step in an execution
proceeding, and was therefore made in the suit in which the decree
was made which was in process of execution. The order for
distribution was thus an order in a suit.

Ou the merits their Lordships hold that the appellants are
entitled to prevail. If the bond of Novewmber, 1883, be considered
on its own terms, there is no voom for the suggestion that it
superseded the bond of May so as to impair the effect of that bond
as a subsisting hypothecation. 'The argument of the respondents
was rather that the appellants by their suing on the bond of
November and not. on the bond of May had relinquished their
rights under the bond of May. No such inference can legitim-
ately be drawn. The appellants did not need to sue on the bond
of May in order to obtain sale for the whole of toeir debt, that
being comprised in the bond of November. But in suing on the
bond of November they did nothing fo imply, or to lead others to
believe, that they abandoned what, apart from abandonment, was
a subsisting hypothecation ; and in point of fact Liala Phal Chand
in the suit on his own bond expressly recognised the bond of May
as a subsisting and prior hypothecation.

Their Lordships will humbly advise His Majesty that the
decree of the High Court ought to be reversed and the appeal to
it ordered to be dismissed with costs and the decree of the Subor-
dinate Judge of the 16th April, 1895, be rostored The respondents

will pay the costs of the appeal.
Appeal aZloweal

Bolicitors for the appel[anta-——Mesm. T. L. Filson and Co,
Solicitors for tbe respondeut—Messrs. Barrow, Hogers and

- Newill.
(1) (1884) L. L. R., 15 Bom., 488,
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