
188T Court will have to make will, therefore, be as Lo the respective 
Lutohmipot values of the several properties now in the hands of the Bank 

B a h a d u r  donees with a view to the appor-
The L̂and snoney now due to the Bank, and the Court
MoKTaAGE will direct that, upon payment of the sura thus found due as 

îNDiA°’*' chargeable against the six annas sh<are of the properties in 
L i m i t e d . possession of the Bank, the plaintiff should bo entitled to 

redeem.
W e therefore remit the case to the Court below with the 

direction that the Court do complete the necessary enquiries 
and make the final decree in the cause.

Under the circumstaneos, each party will boar his own costs 
in both this Court and the lower Court.

H, T. H. Aff&al allowed and ease remanded.
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1877 Before Sir W. Comer Peiheram, Knighi, Chief Jnslire, and Mr. Justice
Ghose.

MOOKOOITD LAL PAL C H O W D H R Y  and  another  (J u m m e n t -ded to m ) 
«. M A H O M E D  SAMI M B A H  (D eoeee- iioldeii).#

EmouUoti of decree—Possession under decree— Tleversal of decree—JRestiU- 
tion of ’property after reversal of decree—Mesne profilt,—Civil Procedure 
Code, 1882, s. 244.

A Court, rovcrsing a deoi'ca unclev which possession of property has bBcn 
taken, has power to order reatitulion of tho property lakoa poaaossion of, 
and with it any mesne profits which may have accrued during such 
possession.

I n  tho Court of first instance tho plaintiff obtained a decree 
for possession, which decree was on appeal reversed. In the in­
terval between these decrees the plaintiff took possession of the 
land in suit; the defendant after obtaining his decree in the 
Appellate Court applied in the execution proceedings for resti­
tution of tho property and for tvasilat for the period during which 
the plaintiff had been in possession.

The plaintiff (judgment-debtor) contended that, there being 
in the decree no order for luaailat, the decree-holder could not

* Appeal from Order No. 37 of 1887, against tho order of F. Bees, Esq., 
Judge of Tipperah, dated the 20th of Septembor, 1886, affirming tho order 
of Baboo Dwarka Nath Bhuttacharji, Subordinate Judge of that district, 
dated the 1st of July, 1886.



apply ill execution, but should bring a fresh suit for any w a s i la t  1887 
there m ay have becom e due. M o o k o o n d

The Subordinate Judge overruled this contention, deciding on c h o w d h e y

the authority of the cases of Lati Kooer v. Sobadra Kooer (1) and
'  Mahomed

Eachapa v. Amimgovda (2) that the decree-holder m s  entitled to Sami Mbah. 
have the lands in suit restored to him and mesne profits 
refunded.

On ajapeal to the District Judge the judgment of the lower 
Court was affirmed.

The judgmcnt-debtor appealed to the High Court.
Baboo Akhai Gooniar Banerji for the appellant contended that 

a fresh suit must be brought for mesne profits, citing Bam Boop 
Singh v. Sheo Golmi Singh (3); Bam Ohulam v. Dwarka 
Bai (4).

Baboo JDwrga Mohun Das and Munshi Semjal Tslam for the 
I’espondent.

Judgment of the Court ( P e t h b r a m , O.J., and G h o s e , J.) was 
delivered by

Pethebam, C.J. (Gh ose , J,, concurring).— I think that this 
appeal must be dismissed.

The question which arises here is whether a Court, which has 
given a wrong decree, which has been afterwards reversed, for 
the possession of land, has power to order the restitution of the 
thing wMch had been improperly taken under its decree with the 
mesne profits which have been derived from that thing whilst it 
was in the possession of the party who was not entitled to it.

A  decision of the Allahabad Court in which I  took part has 
been cited, in whioh it was held that the section of the Code does 
not prevent the person who has been wrongfully deprived of his 
property by this proceeding from bringing an action to recover the 
profits during the time he has been wrongfully kept out of posses­
sion ; and speaking for myself I  still adhere to the opinion which 
I  then expressed that such an action may be maintained ; but, if  
such an action can be maintained, it by no means follows that 
the Court which has given possession under the wrong decree,

(1) I, L. R., 3 Calc., 720. (3) 26 W. E., 327.
■ (3) I. L. E., 5 Boro,, 283. (4) L L. E,, 7 AH., 170.
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18»7 which has afterwards been cancelled, cannot order resiitiition of 
T i o o k o o k d  the property which has been wrongfully taken and any mesne

L a l  P a l  -which may have been derived from it in fcho meantime.Chowohry  ̂ *' . . .
Spealdng for myself I do not think that this restitution is a

S a m i  M b a h . proceeding which comes within the meaning of s. 244 of the 
Code of Civil Procedure, hut I  think it is an inherent right in 
the Court itself to prevent its proceedings being made any cause 
of injustice or oppression to any one, aiad therefore it seems to 
me that that inherent right does exist, and that the Court has a 
power xmder that inherent right to order restitution of the thing 
which has been improperly taken, and as a part of that power it 
must have the right and the power to order restitution of every­
thing which has been improperly taken. I f  they have that 
power they have the power not only to order restitution of the 
property itself but restitution of any proceeds which have been 
improperly taken during the time that it was in the possession of 
the person who was not entitled to it, These proceeds which 
have been received are the mesne profits of the property ; and, 
therefore, it seems to me, it being admitted that there is a power in 
the Courts to order restitution of the property, it must follow 
that they have the power to oi’der restitution of the mesne profits, 
and therefore the order of the Court below, directing the restitu­
tion of the property and the return of the mesne profits, was 
perfectly correct. The appeal must, therefore, be dismissed with 
costs.

Appeal dismissed.

4 8 6  IN DIAN L A W  R BP O U TS. [VOL. X I V .

PRIVY COUNCIL.

p  K lilS H N A  K IS H O B I C H A O D H K A N f and an o th er  ( D e fe nd an ts)  « .
1887 K IS H O R I L A L  E O Y  (P l a in t if f ).

[On appeal from the High Court at Calcutta,]

Moiienct Act ( /  of 1872), ss, 65 andlis—Secondary euklenae of contents of
document.

Secondary ovklenco oii tho coatents of a document cannot be admitted 
without tUo non-pi'oduotion oi: the orig-inal boin '̂ first iiooounlod £or in

«  F i - m iU ; L o r d  W a ts o n , Lohd Fm uisitALu, Siii B . Pisacuuk und Sui
H, Couch.


