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APPELLATE CIVIL.

Before Sir drihur Strackey, Knight, Chief Justice, and
My, Justice Banerji.

BENI PRASAD KUARI (Prarweirr) » DUKKHI RAI (DETENDANT).®
Act No. XIT of 1881 (Norih-Western Provinces Rent det), C’Zmptcr IT,

secdton 93¢ a)—Landholder and tenané—Suif for rent—Plea of custom

allowing deductions on account of land rendered unculturalble by action
of river—=~Such deduction net an * abatement of rent” within the meun-
ing of the Aot.

An ghatement of rent in the sense of Chapter II of the North-Western
Proviness Rent Aet, No. XII of 1881, implies the reduction of the rent
payable for the holding, if not permanently, at all events for an indeterminate
period, the rent us abated being substituted for the original rent and conti-
nuing to be the rent of the holding until altered by agreement or by further
order. A tenant cannot apply under Chapter il on any ground for a vedue-
tion or vevision of rent for a porticular your only and having no effect beyond
that year on the rent payable for the holding.

"In o suib for arvears of rent under section 93(a) of the North-Western
Provinces Renb Act, 1881, the defendant proved a docal custom, whercby a
tenant was entitled to a proporbionate dednetion from the vent for any year
for such lands as were in that year, owing to fluvial action, unculturable by
being sulmerged by water or covered by sand, No application for shatement
of rent had been made under Chapter 1T of the Act.

. Held that inasmuch as the defendant did wot by his ples seek for an
abatement of veub i1 the sense of Chapter IT, namely, u reduction permanently
or for an indelerminalbe period of the rent payable for his holding, but only
u remission or dedactivn from such rent for a particular year and in vespeet
of such portions of the holding as wero unculburable in that year, and inas-
wmuch ag no such remission could have been obtained in proceedings uuder
Cliapter 11, the eustom did not over-rids any of the provisions of the Act, and
wust be given effect by the Court trying the suit, |

Radha Prased Singh vo Buldeo Bisr (1) distinguished.

Tur facts of this case sufficiently appear from the judgment
of the Court.

The Howble Mr. Conlam and Pandit Sunder Lal, for the
appellsnt,

Mr. Abdul Majid and Babu Bishaw Chandar Moiira, for
the respondent.

. *_ Second ApI‘)eal Nq. 587 of 1809 from a decree of Kunwar Bhamt Singh,
istrict Judge of Ghazipur, dated the 28th June 1899, confirming a docree of
fxg?;ls}n Kashi Prasad, Assistant Collector of Ballia, dated the 22nd November

(1) Weekly Notes, 1893, p. 29,
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StracEEY, C. J. and BaxerJi, J.—This is onc of a large
group of second appeals avising ont of suits under section 93(« )
of the North-Western Provinces Rent Act, No. XII of 1881,
for arrears of rent, which have been brought by the Maharani of
Dumraon against certain occupancy tenants and tenants at fixed
rates. The clefence of the tenants raises a question which is
common to many of these appeals, and our judgment in this case
will govern the decision of the other cases in which the same
point arises. The Dnmraon estate is situate in the Ballia district.
It 13 well known that the holdings in that district are often of a
shifting character owing to changes in the course of the river
Ganges, During one year a particular holding, or part of it, may

“be submerged by water or covered by sand, and therefore not
capable of cultivation ; and in the next year it may be wholly
free from water and sand, while other heldings, or parts of hold-
ings, are, in their turn temporarily covered. Such changes occur
frequently and rapidly, and it cannot be foreseen how uny
particular holding may, in the near future, be affccted in the
manner described. The defence to the suit is that, by a custom
prevailing in the distriet and recognised by the predecessor
of the plaintiff, o tenant is entitled, when sued for rent, to &
deduction from the rent payable for the holding proporiionate
to those lands which, during the period of c¢laim, were uncul-
turable, either because they were submerged by water or because
they were covered by sand. It iy contended by the defendants

that in these suits the rent claimed should only be decreed subject |

to such a deduction of a proportionate part of the rent. Tu some
of the cases it 13 sald that the entire holding for which rent is
c¢laimed has heen submerged or covercd, in others, that part ouly
has becn in that condition. Ta this particular case the nature of
the defence is clearly showu by paragraph 2 of the written state-
ment, which is as follows:—*“It is a custom in the village in
question to allow a deduction of rent for bal, punchat, and
bijimar land (a kind of sandy land and land in which seeds do
ot germinate). In the years in question more than two bighas
and 5 biswas of land were not cultivated, and the remaining land
was sandy, under water, and bijmar land. Therefore the claim
for rent of the land out of cultivation should be dismissed with
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costs.”” It is admitied by the plaintiff, and it has been found as a
fact by the Courts below, that this custom does prevail in the dis-
trict and in the villages in question. It has also been found that
the defendants have proved that portions of their holdings were
for part of the period to which the claim relates uncultarable for
one or the other of the reasons stated. The Courts below have
given effect to this plea of the defendants, and have given the
plaintiff a decree for remt subject to deduction accordingly.
From that decision the plaintiff now appeals. It is necessary,
in the first place, to see what is the exact nature of the custom
that is pleaded. For that purpose it is sufficient to refer to three
documents, The first is an application made to the Collector by
the late Maharaja, which is printed at page 3 of the respond-
ent’s book in seecond appeal No. 692 of 1899. This begins by
saying that “ the custom of allowing deduction on account of bal
and panchat (sandy and submerged) lands prevails in the under-
mentioned villages”’ It goes on to give a history of the
measures adopted in this estate for giving effect to that custom.
It shows at considerable length that in the time of the late Maha-~
raja all disputes as to the submergence of holdings were settled
by the Maharaja’s agents and by the tenants themselves, some-
times by a sort of panchayat by arbitrators appointed in each
village, sometimes ‘with the help of investigations and measure-
ments made by the amins and munsarims attached to the Collec-
tor’s office. In this way disputes of this kind were usually
‘settled amicably by the parties themselves, 8o that the proce-
dure for giving effect to the custom varied from time to time, but
the custom itself was apparently always recognised. There was
no question as to the existence or the nature of the custom, but
only as to its application to particular cases. The sccond docu-
ment to which we refer is the wajib-ul-arz of the village Kawas-
pur, which is printed at page 26 of the same book., Clause 10
is as follows:—“In this mahal there is a custom of allow-
ing deduction on acdount of the sandy, submerged, and sterile
lands. The estate makes inquiry every year and collects
rent after allowing suck deduction.” The third document is that
which gives the fullest description of the custom. It is the
Settlement Report of the Ballia district for the years 1882—85,
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At page 91, paragraph 6, it is stated as follows :— A Tocal custom
also provides for the remission of rent in cases of bal, panchat,
and bijina: (sand, water-logged soil, and blighted seed). Rent is
only paid on the productive area in the villages exposed to fluvial
action, and the area which is spoilt by a deposit of sand, or on
which the fertile deposit is too thin to bear a crop, is deducted.
The same custom obtains in the digre lands of pargana Ballia.
The area to be deducted under this custom is a fruitful source of
dispute in suits for arrears of rent, because it can ouly be accu-
rately determined when the crops are on the gronnd before
harvest time, and there is therefore no means of ascertaining
whether the tenmant’s claim is true or false except the utterly
antrastworthy evidence of the witnesses of the parties. There
has lately, however, been introduced a system on the Maharaja’s
estate of annual measurement at the proper time by amins nomi-
nated by the Collector. The tenants are made acquainted with
the areas allowed by this survey, and objections not made then
cannot be uscfully brought forward at a later date.” In the
jndgment under appeal in this case the lower appellate Court
says, with reference to the custom, “ the case before me involves
a custom which dates back to the very beginuing of the history
of agriculture in India, and is to be found everywhere, even in
these days of cash payments of rent. It is perfectly definite,
inasmuch as it clearly contermplates a deduction of rent at the
prescribed rate for the bal, panchotf, and bigmar lands. Itis
reasonable, there can be no question. The alluvial and diluvial
tracts change their aspect so often that nothing is a more reason-
able understanding between the zamindars and their ‘tenants than
to realize rent for the land fit for cultivation only, and to remit
that for land that becomes unproductive for causes beyond the
tenant’s control.” Now that being the nature of the custom
pleaded by the tenants, how does the plaintiff meet the plea of
custom ?  She does not deny the custom. She does not deny
that, if a tenant’s holding is in a particular year submerged or
otheywise unculturable, it is right and reasonablg, and in accord-
ance with the custom, to deduct for that year a proportionate part
of the rent. Her only objection is fo the method and procedure
adopted by the tenants to give effect to the custor. She says
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that a tenant is not entitled to obtain such a deduction by way
of defence to a suit for rent: that if portion of his holding were
uncalturable for the reasons stated during any part of the period
for which rent is claimed, his remedy was by application to
an Assistant Collector of the first olass for an order for ubatement
of the rent under section 19 of the Rent Act, 1881, in accordance
with the preceding sections as to abatement; but in the absence
of any such application and order, the entire rent of the holding
must be paid. In support of that contention reliance is placed
on Radha Prasad Singh v. Buldeo Misr (1). That decision has
reference to the ease of tenants at fixed rates, but the principle
is equally applicable 10 oceupancy tenants. It was there held
that where a tenant has not applied {for and obtained an order for
abatement under section 19, he cannot, In ausweyr to a suit for
rent, plead a local custom, whereby his rent is proportionately
abated if the extent of his holding has diminished by reason of
dilyvion. The ground for that decision is that the Liegislature
intended that a tenant should be liable to pay the full rent fixed for
the holding unless and until such rent has been altered, by enhance-
ment or abatement or otherwise, in proceedings taken in accord-
ance with the provisionsof the Act; that local custom canuot
override the provisions of the Act in this respect; and that loeal
cugtom is not referred to as one of the matters which can affect the
enhancement or the abatement of rent. If therefore the tenant’s
plea is equivalent to asking for abatement of rent in the sense of
sections 15, 16, 17, 18, 19 and other sections of the Rent Act, the
decision is an authority for the view that his proper conrse was
to apply for such abatement under the appropriate section, and
that not having done so, he cannot resist on the ground of local
custom the claim for the full rent of the holding, We haye
referred to the written statement in that case, and we find that the
plea was apparently open to that objection. The claim was for
the fent of a holding of over 11 bighas. The defendant pleaded
that he was in pozsession of only 4 or 5 bighas, the rest having
been gradually cut away by the change of the course of the river
duriog the last three or four years, that he had paid the rent for
8o much of the lands as were in his possession for the Years in

(1) Woelly Notes, 1893, p. 20.
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question, and that according fo the village custom the suit ought
to be ingtituted after deducting rent of the diluviated lands. That
was really a claim that, by reason of the custom, the rent for the
holding was proportionately and permnanently abated because a
portion of the holding had disappeared by diluvion. Undoubt-
edly the tenant could have applied for such abatement under
section 18 of the Act. So that in the present case the question is,
whether the defendant is by his plea asking for an abatement of
the rent of his holding within the meaning of the sections to
which we have referred. Could he have obtained what he now
seeks to obtain by his plea, by an application made nnder section
192 To answer this question it is necessary to see what is the
natare of the .abatement of rent to which those sections vefer,
\Where an order for abatement is made, the rent as abated
becomes substituted as the rent of the holdipg for the original rent
as fixed by contract or by order of the Court. The rent as abated
contigues to be the rent of the holding until altered either by
contract or by some further order for enhancement or abatement.
That is the effect of several sections, and in particular of sections
16 and 31 of the Act. The essence of the order of abatement is
that it diminighes, if not permanently, at all events for an inde-
terminate period, the rent of the holding as definede in section 3(2)
of the Act,—that which is to be paid by the tenant on account
of his holding, use or occupation of the land. There can be no
“doubt that a Court dealing with a suit for arrears of rent cannot
by its decree on the ground of local eustom or otherwise give the
tenant an abatement of the rent of his holding in that sense;
and that is what the decision in Rudhe Prasad Singh v. Baldeo
Misr establishes. Therefore if in any of these appeals the
ecustom is set up with a view to obtaining an abatement of the
rent of the liolding in the sense explained, a permanent deduc-
tion, or a redustion for an indeterminate period of the remt of
the holding as fixed by contract or by ordersof the Court, we
shall undoubtedly follow that anthority. To apy other class of
case it does not, in our opinion, apply. To tgke the present case,
what the defendant seeks by virtue of the custony is not an abate-
ment of the rent of the holding in the sense of the sections relat~
ing to abatement at all; and he could not have obtained what he
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1901 now seeks by means of any application made under seotlon 19.
—— He does not contend that by virtue of custom the rent of the
Prasap  holding as fixed by contract or order is diminished by a single
KU:_M rupee. The rent of the holding remains exactly the same as
Dv;:;’_lﬂ before, and he admits that in any year he may have to pay the full
amount at the same rate at which he has always been liable to

pay rent for the holding. What he asks for is not an abatement

of the rent of the holding permanently or for an indefinite period,
but remission from the payment of the rent for a particular year -

only for such part of the holding as in that year is proved to

have been unculturable. That seems 1o us to be no more abate-

ment in the sense of Chapter II of the Act than a release or
remission by the landloxd of part of his claim for rentin any
particular year under section 63 of the Contract Act would be an
abatement of rent in the sense of the Chapter. It would affect

only the particular year in which the land was submerged, and

would have no effect beyond that year on the rent payable for the

holding. A temant cannot obtain on such a ground or on any

ground whatever a remission for a particular year only by an
application under section 19 of the Aot. One must not be misled

by the ambiguity of the word abatement: as used in Chapter 11

of the Act it+has the special technical sense which we have
explained ; but what the tenants claim in this suit would be more

correctly described as remission or deduction than abatement,

or at all events is abatement in a different sense altogether.

The test is whether by his plea in the suit the tenant is indirectly

trying to get, not mevely a particular remission or deduction for

a particular year, and for the portion of the holding which he

proves to have been unculturable in that year, but a permanent

or indeterminate diminution of the rent of his holding which can.

only be effected by the procedure which Chapter IT prescribes.

If hais, then the plea of custom is bad : if he is not, and if he

proves the facts which make the custom applicable, it must be

given effect. For thuse reasons it appears to us that the cugfom

pleaded by the defendants in these cases does not override any

of the provisions of the Rent Act of 1881. No other reason has

been suggested why the custom should not be given effeet to, and we

think that effect ought to be given to it, In all these cages it
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will, of course, be for the tenant to prove that in the particular
year inv question the portions of his holding, in respect of which
he claims a dednction of rent were in the condition fo which the
custom is applicable, and if he does not prove this, he will have
to pay the full rent of the hokling. Tor these reasons we think
that the decision of the Courts below were right, and we dismiss

his 1 yit 5ts. .
this appeal with costs Appeal dismissed.

Refore Siv Arthur Strachey, Enight, Chief Justice, and M. Justice Banerfi.
BENI PRASAD KUARI (PrarxTire) ». DHARAKA RAI AXD ANOTHER
(DErPENDANTS)*
det No. XTFof 1881 (North-Western Provinces Rent det), section 93(a)—

Suit for rent—Limitation—dct No. XV of 1877 (Indian Limitation

Aet), section 5.

Section 5 of the Indian Limitation Ack, 1877, applies to a suit under see-
tion 93(a) of the North-Western Provinces Rent Aet, 1881. Muhammaed
Husen v. Muzaffar Husen (1) dissented from.

TrE facts of this case sufficiently appear from the judgment
of the Court.

The Hon'ble Mr. Conlan, My. 4. E. Ryves, and Pandit
Sundar Lal, for the appellant.

Mr. Abdul Magid, for the respondents.

StracuEy, C. J. and BAxgrsr, J.—This is an appeal in a
suit for arrears of rent nnder section 93(a) of the North-Western
Provinces Rent Act, No, XIT of 1881, bronght by the Maharani
of Dumraon against certain tenants, The main defence was that
by a Jocal custom called bal panchat the tenants were entitled
to & proportionate reduction of the rent for any year on account
of any part of their holdings which was unculturable by reason of
being submerged by water or covered by sand. The plaintiff con-
tended that this plea was one which could not be given effect to
in such a snit as this without contravention of the provisions of

the Rent Act, and relied on the decision in Redha Prasad Simgh
v, Baldeo Misr (2). Upon this point the Courts below decided in
fa\:our of the defendants. For the reasons given (3) in onr

* Second Appesl No. 692 of 1899, from a decree of Kunwar Bharat Singh,
Distriet Judge of Ghazipur, dated the 286h June, 1899; medifying o decree of
Munshi Kashi Prasad, Assistant Collector of Bullia, dated, the 22nd November

- 1898, ‘
{1) (1898) I. L. R, 21 AU, 32, (2) Weekly Notes, 1893, p. 20,
: (8) See p. 270, supra.
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