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MUJIB-UN-NISSA 4xp oTHERS (PrAIxTirrs) o. ABDUR RAHIM axn
ANOTHER (DEFENDANTS).
On gppéal from the High Court for the North-Western Provinees.

Adet No. III of 1877 (Indien Registration Act), sections 32, 84, 35, 87—
Presentlition of document by a person without due cuthority—Wagf—
Family endowment ineffective as a waqf.

A person, who had executed o document disposing of immovable property
made his power-of-attorney to his agent to present it for registration, but died
hefore the prescutation, The Registrar was aware of his death, but accepted
and registered the document.

Held, thet this was net a mere defect in procedure falling uuder section 87
of Act No. IIT of 1877, the Indian Registration Act. Theregistration was illegal
and invalid. The power and jurisdiction of the Registrar only arises when he is
invoked by & person in direet relation to the document, and the relation of {he
person authorized by the maker in hislife had ceased on his death.

The document, describing iteelf as & deed of family endowment, declared
that the income and profits of the property, after defraging the necessary
expenses according to the provisions in the deed, should be applied to charitable
purposes. Bub this liberality was by the conditions in the deed only to an
unecertain and discretionary amouut and as an incident fo an endowment for
the family. The dedication wae in substance only for the maintonance and
increaso of the family property and not for charitable purposes. Therefors no
waqf was established,

Arpear from a decree (19th June, 1895) of the High
Court, reversing a decree (23rd December, 1892) of the Subordi-
nate Judge of Meerut.

The appellants, the plaintiffs in this suit, were the minor
daughters, under the guardianship of their mother Farid-un-
nissa, the widow of Syed Mehrban Ali, who died on the 26th
October, 1889, The respondents, Abdur Rahim and Abdul
Aziz, were the representatives of Ulfat-un-nissa, the defendant,
who survived her sister Sharif-un-nissa. These two sisters
survived their brother Syed Mehrban Ali, and both were now
dead, the latter having died before, and the former after, this
appeal.

The questions decided on this appeal were as to the effect of
the circumstances under which a deed disposing of immovable
property and executed by Syed Mehrban Ali was put upon
the register by the Registrar; and the validity of the deed to
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constitute a waqf or dedication to religious or charitable purposes
was also in dispute. o

The plaint alleged that Mehrban Ali being the owner of
property valued at four lakhs executed ou the 16th October, 1889, a
deed of waqf dedicating the property to charitable and religious
uses. Sent to be registered the document was rejected by the
Registrar for the reason that the property was not sufficiently
described according to the requirements of section 21 of Act No. III
of 1877, the Indian Registration Act. A list was then added. The
Syed died on the 25th of the same month. The document wag
taken on the 4th November following to be presented for registra-
tion by Syed Habib-ullah, a person described as the general
attorney and trustee of the deceased. On this oscasion the
Registrar accepted it for registration and registered it.

The plaint prayed that this document might be declared to be a
valid and eunforcible deed of waqf, and that the property might
be declared not to be divisible among the sharers. ‘

The two sisters defended the suit on the ground, among other .
defences not before the Committee on this appeal, that the deed was
“illegally registered ”” and could not be called a registered deed or
affect the property. Also that in regard to its terms there was no -
waqf created. ¢ All that was meant was a settlement”’ for the
preservation of the property and the benefit of the family.

Syed Mehrban Ali stated in the deed his purpose, and that he
had made a ¢ waqf khandani.” The terms of the deed, which gave
a detail of the property subject to the ¢ family endowment * and
the conditions attached thereto, are at length stated in their Lord-
ships’ judgment,.

'The proceedings when the deed was presented on both occasions
for registration are also stated in that judgment,

_Among several issues framed to raise o1l the questions in dis-
pute were the two that related to {wo principal points, now the
onky issues presented om this appeal. They were (1) as to the
registration of the deed, and (2) as to the validity of the attempt to
establish a waqf or dedication for religious or charitable pura
poses,

Upon the construction of the deed the Subordinate J udge held
that a seftlement made by a deed such as the present, wherein a
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man settled property on himself or for the benefit of his descen-
dants, yas a charitable act; that this deed of settlement was
valid as constituting a waqf ; that this waqf was not open to
any objection according to Muhammadan or any other law.

The sisters, defendants, appealed to the High Court, their eoun-
" sel relying only on the defect in procedure under the Indian Regis-
tration Act, 1817, and on the invalidity of the alleged waqf-namah
or deed to constitute a waqf as not being a dedication to a religious
ar charitable purpose.

As to the registration, the Judges (Brayr and BurkiTr, JJ.),
feeling bound by a Full Bench decision in Hardet v. Ram Lal
(1) admitted the document in evidence and considered its value and
effect.* They held that the words used in the deed, translated

* As to the question of the registration of the waqf-namah,
the High Court found as follows :—

Burxirt, J.—“Now as to the registration of this instrument the facts ave
(as we are informed by both aides) that the wagqf-namah was, on October 15th,
1889, written on a stamp paper of Rs. 5, which being insuficient, it was on the
following day written out on a stamp paper of Rs. 2,000 and executed by Syed
Mehrban Ali. Even then it was not complete, as it did not contain any detail
of the property. It was thercfore not registered, but was taken back to Mehrban’a
residencs at Gulaoti, where a schedule (signed by Mehrban) of the properby in-
‘tended to be endowed was added to it on October 24th. For some reason unknown
it was nob then sent to be registered, and Mehrban Ali died on the 26th October
before any attempt had been made to have the deed registered. It was
subsequently presented for registra.ion at the office of the Sub-Registrar on the
4th November, 1889, by one Syed Habib.ullah, who is brother of Musammat
Farid-nn-nissa, one of the plaintiffs-respoudents, and who at the time of Mehrban
Ali’s death held a general power-of-atborney fram the latter, empowering him
inter alia to present docaments for registration. In the registration endorse-
ment Habib.ullah is described as the person who had been *“given charge of ”
(muhawwil, ali) the deed. The registration was effected on the acknowledge
ment of Habib-ullah, as to whom the registering officer recorded that he had
a ‘right to appear and make admission, as he was the mulawwil, ali, ie, the
castodian of, or the person who had been given charge of, the document.’

“Now section 82 of tho Registration Act (IIL of 1877) tells us who the’
persons are by whom documents shall be presented for registration. Huabibs
ullah, the person by whom this instrument was presented for registration, is nat
one of those persons, He was nob the person who executed it. He does riof
claim under it. He was not the represontative nor the assignes of the person
who executed it or of any person claiming under it. Nor was he the agent of

(1) (1889) I L, B, 11 AlL, 819,
.1
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“ family endowment,” aptly and fully described the settlor’s inten~
tion. The object which he had in view was spiritual bgnefit tor
himsetf by making a family endowment of hi3 property in favour
of bis descendants, They expressed thelr opinion that in execnt-
ing the so-called waqf-namah, the 8yed had nothing in view but
to make a permanent provision for his descendants as long as any
one descended from him survived, and to provide for the increase
of the estate by investment of the surplus income. They declined
to give effect to a clause which was not to have operation tilk
after the extinction of the settlor’s descendands ab some indefinite
time in the future, pointing out that a simifar dedication in Apul
Fata Mahomed Ishal v. Russomoy Dhur Chowdhry (1) was
decided to be illusory on account of ite renioteness.  Uuder the
deed now in question there was no immediate dedication of any
portion of the settlot’s property to charitable or religious uses,
and the settlor never intended to make any such dedicaiion, his.
object being to make a perpetual settlement for the support of his
descendants.

The judgment of the Subordinate Judge was for these reasons
reversed.

On this appenl

“such person (71.eq executant or claimant), representative or assign duly author-
ized by a power-of -atborney executed and authenticated in & particular manner.
The general powar-of-attorney which Habib-ullah held from Mehrban censed to -
be operative on Mehrban’s death, and it is not contended that under the power
conferred by it, Habib-ullah could have presented this document for registra-
tion. The registration was in fact made on presentation and on admission of’
execntion by a volunteer not antliorized under section 32 of the Act. Most
careful provision is made in section 33 for the rogistration of instruments
executed by living persons wiio are unable fo- appear. But I cannot find any
provision for the registration of an instrument executed by o person who is desd
at the time of ypresentation for registration, excepting in section 35, where it
fa provided that if the person exvcuting tire document is dead and his represents-
¥ye or nssign appear before the registering officer and adwmits the exeoution,
the document shall be registered, and perfiaps in the case of & person who
elaims under the inshrument presented for registration. That, owever, is not
the case here. Hubib-ullail does not claim under the waug fruamak, and wag nob
the representative or assign of the persen who executed the document nor ther
representative nesign or sgeut of any person claiming under.it. Under these:
" afveumstances it seems to we that it is impossible to say that this instrument
Q) (1894) L. R, 22 1, A, 76.
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Mr. J. D. Mayne and Mr. W. 4. Eaikes, for the appellants,
svere directed by their Lordships to take first the point -as to the
registration, They argued that this should be held valid, In
registering this document the Registrar was acting within his juris-
diction, and the act was done in good faith. The registration holds
good notwithstanding the irregularity. Act No. IIT of 1877,
section 87, was referred to. There may be an irregularity which
will not invalidate. [Sir R. Coucs.—Derely putting the deed
on the register is not enongh. It must be registered according
to the requirerents of the Act.] Bub reference should be made
to Sah Mukhun Lall Panday v. Sub Koondun Lall (1). If the
Registrar did pet proceed according to the Act in registering
the document on the application ef & person not formally

“has baen registered ¢in accordance with the provision of the Reg'stration Act?

1t is provided by section 49 of that Act that no document of which the regis.

tration is comprlsory (as is the case here) shall Znfer alia be admitted in evis

«dence ‘unless it has been registered in accordance with the provisions of this

Act’ This docwinent, no doubs, has been registered in so far that the certifi-
eate provided for by section G0 of the Act has been cndorsed on ik, The second
lause of section 60 provides that that eertificate shall be admissible ¢ for the
purpose of proving that the document has been duly registered in wanver pro-
wided by this Act, and that the facts mentiened in the endorsement referrod te
in section 59 have eccurred as therein mentiomed’ Bub that cluuse does not
provide that the certificato shall be conclusive incontrovertible proof that the
document has been registered in manmer provided by the Registration -Act.
And if, as [ have no doubt, the rules iu seetions 82, 33, 34, and 35 of the Regis-
tration Act are included ©in the provisions of this Aet’ within the meaning
-of thelast clanse of section 49 of the Act, thew in the present case the cortificate

given under section 60 which is admissible in evidence to prove dus vegisbration
would by its very terms show that the registration had not been made ¢in

sccordance with the provisions of the Registration Act excoution of the docu-

ment having been admitted by a person who was neither the representative

nor the assign of the deceased execufant, For the above reasons 1 am con-

strained to hold that the instrument in dispute in this case has not been

wogistered in accordance with the provisions of the Registration Act, and that

wection 49 prevents us from admitting it in evidence; but our attention was

called to the case of Hardei v, Ram Lol (2), in which a Full Bench of

this Court Leld that a registration mads under very similar civonmstances

was valid for the purpose of sectien 49 of the Act. In deference to the

opinion of the learned Judges who decided that case, my learned brother, who

heard this appeal with me, and I thought it better mot to exclude the wagf-

mamah under section 49.”

(1) (1875) L. R, 2. 1, A, 210, 215, (2) (580) L . R., 11 All, 3106
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empowered, such a registration was not declared by any words in
the Act to be a nullity. Mohammed Ewaz v. Birj Lall £1) was
also referred to. Here the defect was one of procedure. Refer«
ence was also made to In re Shaik Abdul Aziz (2). As soon
as application is made the Registrar’s jurisdiction comes into
existence. FHere the application was made by a person who had
already shown his authority to represent to the Registrar the
wish of the maker of the document that it should be registered.
The presence of that person was sufficient to satisfy the Registrar
that the registration was desired by the executant; and if ke
was, bond fide, nader a mistake in registering, the error could
not deprive him of the authority that had already attached.
His aijstake would not have any such retrospective effect, heing
only a departure from the proper procedure which did not
interfere with the resulf that the parties in good faith requested.
Here the first presentation of the deed was by an agent absolutely
quthorized. True it was that the authority bad ceased at the
time of actual registration ; but even then the person to whom
authority had originally been given was present, tendering the
deed that had been executed with the intent that it should be
registered in accordance with directions given by the maker of
it. Tt was contended that o mere ervor in procedure would not
invalidate the registration.

As to the validity of the wagf which the deed was executed
to establish, there was in the waqf-namah a substantial gift to
charitable purposes. It was not necessary that the amount should
be defined if, as wasthe case here, it was intimated that the
amount was to be substantially liberal. No doubt an illusory
gift to the poor would not suffice to save a perpetual family
settlement from being void. But where an appropriation is made
to charitable purposes it will not fail merely because sufficient
paiticulars and & working scheme are wanting, They can be
supplied or Courts can direct them. It was contended that on a
general construction of all the clauses in the deed the use of the
word “waqf” was justified and appropriate. Tt was not a mere
aftempt to make pass a family settlement under colour of a gift
for charity, The donees under the deed were to' devote

(1) (1877) L R, 4 1A, 166,175  (2) (1887) LT, L, R, 11 Bowm. 691
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money for charitable objects as the donor had spent it himself.
If the whole had been a pretence the powers given to the
mutawalli would kardly have been inserted. The case was not
governed by the law declared in Sheik Mahomed Ahsan-ul-lg
Chowdhry v. Awmarchand Kundw (1); Abdul Gafur .
Nizamudin (2) and Guanasambanda Pandare v. Velu
Pandaram (8). Reference was also made to Runchordas Nan-
draowandas v. Parvatibhai (4) and Chotalal Lakhmiram v.
HManohar Ganesh Tambelar (5). For English cases showing
that under English law expressious no more distinet would suffi-
ciently show intention In re Suiton (6) and Lewis v. dllenby
(7) were referred to.

The Hedaya, Volume I, Book XV, page 334, Hamilton’s
iranslation was cited.

Mr. J. H, A. Branson, for the respondents, was called upon
only as to the registration. His argnment was that the error on
the part of the Registrar was not a mere detect in the procedure,
but amounted to an entire absence of authority to present for
registration under the Act No. IIT of1877. The busis of the Re-
gistrar’s power to register was wanting, and the registration was
null and void. According te the Act, section 34, the only person
who could present adeed after the death of the person who had
exccuted it was his personal representative of assign. It was
besides a fact that the Iist was etill incomplete, and thus the deed
could not be accepted for registration’ with reference to the
requirements of section 21.

Mr. J.D. Mayne replied.

Afterwards, on 8th December, their Lordships’ judgment was
delivered by Lord RoBerTSON 1

The appellants were the plaintiffs in a suit before the Sub-~
ordinate Judge of Meerut, and by their plaint they prayved that it
should be declared thata deed executed in October 1839 by Mun~
shi Syed Meheban Ali, deceased, is & valid deed of waqf. ~The

property affected by this instrument i3 said to be worth

(1) (1889) L. R, 17 I, A, 28; L. L. R, (4} (1899) L. R., 26 L. A,, 71; I. L~
17 Cale., 498. ) R., 23 Bom,, 725:" )

(2) (1892) L. R, 10 1. A,, 170; L. L. R,, (5) (1899) L. R, 26 1. 4., 199; 1. In
17 Bom,, 1. R., 12 Bom., 247,

{8) (1899) L R, 27 1, A, 69,76; L L. (6) (1885) 28 Ch. D. 464,
B, 23 Mad, 271, (7} (1870) L. R.,10 Eq, 668,
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Rs, 4,00,020. The plaintiffs are, respectxvely, wives and daughters
of the deceised for whow certain provisions are made in the deed.
The defendants were two of his sisters, for whom no provision was
made in the deed. Both sisters are now dead, and only one of
them, Ulfat-un-nissa, is now represented on the record in pursu-
ance of an Order in Council of the 7th August, 1900, which
struck off the representatives of the other sister, Sharif-un-nissa,
under circumstances set out in that Order.

Of the several issues settled by the Subordinate Judge two
only have been argned in this appeal. The first question is
raised by the defendants’ plea that the deed founded on not
having been legally registered canuot be admitted in evidence and

cannot affect the property. The second question is raised by the

defendants’ contention that having regard to the terms of the
deed itself, the property did not bacome a waqf property. Both
questions have been considered by their Lordships.

The question about registration turnson the Act No. IIT of
1877. The deed in dispute being an instrument of gift of immov
able property, it came under section 17 of the Act, and registra
tion under the Act was accordingly, by section 49, indispensable
in order to render it receivable as evidence of the transaction
which it purported to record, and to enable it to affect the
immovable propeity comprised therein. The question is, was it
lawfully registered ? It was de facto registered, but the history
of that registration requires to be examined.

The deed as ultimately presented for registeation and regis-
tered consists of tio parts, of which the former part is dated the
16th October, 1889, and contains thedeed of endowment and condi-
tions, while the latter part is headed “Supplement or Detail of the
Endowed Property,” and consists of these partioulars. It
appears that at first the Munshi who executed the deed, or hic
advisers, had not adverted to the requirements of section 21 of
the Kegistration Act; and as the deed as at first presonted foi
registration did not contain“a description of the property suffi
cient to identify the same,” the Registrar, on the 16th Qctober
1889, declined to register, but returned the deed “ for correction
and compliance with” those statutory provisions. The déed
had been presented on behalfof the Munshi by Syed Habib-ullay
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.who held his power-of-attorney. On the 24th October, 1889, the
supplement or detail of the endowed property was added, so as te
render the deed registrable, and on that day the dead so completed
was executed by the Munshi.  On 4th November, 1839, that deed
of endowment (7.e. the completed deed) was presented for regise
iration by the same Syed Habib-nllah. In the interval be-
tween the execution of the completed deed and its presentation to
the Registrar the Munshi died. The legal question now to be
considered turns on this last fact. The narrative, however, may
be completed by mentioning that the Registrar accepted the deed
and registered it, recording in writing that the man who had exe-
cuted it and whose attorney presented it for registration was dead.
TlLe minute of this proceeding is on the record.

It was not attempted on the part of the appellant fo justify
the registration of the deed, as regularly done in accordance with
the Act. The departure from the Aot is indeed palpable, and the
only question is whether it inyalidates ihe registration, The Act
by section 32 enacts that every document to be registered under
it, whether such registration be compulsory (asin the present
case) or optional (as in the case of other classes of instruments),
shall be presented by some person executing or claiming under
the same, or by the representative or assign of such person, or by
‘the agent of such person, representative or assign, duly authorized
‘by power-of-attorney. Now the case in hand is that of a person
who when he presented the deed for registration (as he says he
did) on 4th November, 1889, stood in no other relation to the deed
than that, before the death of the person executing it, ke had held
his power-of-attorney. Tt 1is perfectly plain, not merely from the
general law but fromx the terms of this section 32 itself, that, after
the man’s death, the only attorney who would have had any
loous stand?s would have been the attorney of the representative
or assign of the deceased. It has been suggested, however, tha.t the
wror: of the Registrar was a defect in his procedure only, and
weordingly under seotion 87 does mot invalidate the act of regis~
ieation. To their Lordships the error appears to be of a more
tadical nature. When the terms of section 32 are considered
with due regard to the nature of registration of deeds, it is clear
that the power and jurisdiction of the Registrar only come inte
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play when le is invoked by some person having a direct relation
to the deed. It is for those persons to consider whether theyﬂ will
or will not give to the deed the efficacy conferred by registration,
The Registrar could not be held to exercise the jurisdiction con-
ferred on him if, hearing of the execution of a deed, he got
possession of it and rogistered it ; and the same objection applies
to his proceeding at the instigation of a third party, who might
be a busybody. Now it scems to their Lordships that wheun the
deed was presented on the 4th November, 1889, it was presented by
a volunteer, and the Registrar’s minute shows that he proceeded to
register at the request of one whom he knew to derive his power-
of-attorney from a dead man. Nor is it possible to treat this
action of the Registrar as compliance with the request made on the
16th October, 1889, when the principal was alive. Not only had
the deed in fact been executed afresh on the 24th Oectober, but it
was presented afresh on the 4th November, as the minate itself
bears ; and even assuming the continuity of the proceeding, the
death of the applicant brought it to an end. The Registrar
indeed did not merely disregard section 32, for he proceeded to
aceept the admission of the alleged atiorney as a good admission
of the execution of the deed, although section 34 requires
in the case of a decease the admxsmon of the representative or
assign. )

Their Lordships were referred to two decisions of this Com~
mittee in support of the appellants’ contention. Neither case
gives any countenance to the view that the absence of any party
legzlly entitled to present a deed for registration isa defect in
procedure falling under section 87, In both those cases the
Registrar was throughont moved by a person having title and
wis exercising his jurisdiction. The difference is in their Liord-
ships’ judgment vital. They therefore hold the registration of
this deed to have been illegal.

Their Lordships have, however, considered the question whe-
ther, even assuming it to have been registered, the deed is, acoord-
ing to its terms, a valid deed of waqf. It will be so if the offegt
of the deed is to give the property in substance to charitable uses.
It will not bo so if the effect is to glve the ploperty in r:ubsta.no&‘
to the testator’s family, '
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l‘he deed begins with a statement that the grantor has always

. devoted a portion of his income to religious and charitable pur-
poses as seemed proper and expedient to him at the time, He
goes on to say that, as he has no mule issue and it is incumbent on
every one not to neglect to secure benefit of his soul in the next
world, he wishes to establish a perpetual, lasting and continuing
charity, so that the charitable expenses may in future be defrayed
without any difficulty ‘or obstacle in his lifetime and also after his
death. Hence “in order to secure benefit and honour in the next
“ world I have of my free will and accord, without coercion or
“compulsion and while in a sonnd state of body and mind,
“made a family endowment (waqf khandani) to seek nearness to
4 God.”

He goes on to say that he bas withdrawn hig proprietary pos-
session from the property, the subject of endowment, and has
brought it into his possession as mutawalli, ¢ which I can hold
¢ during my life under the terms of this document. Its income
#and profit shall, after defraying its necessary expenses according
“ to the provisions hereafter made in this document, be applied to
“charitable purposes.” No one was by reason of his getting any
maintenance to have right to exercise proprietary acts, nor
should the endowed property be liable to be attactied or sold in
satisfaction of personal debts of any mutawalli or recipient of
allowance, because it being an endowed property all the rights of
the mutawalli and those for whom maintenance allowances have
been fixed are to exist only for their personal maintenance. A
detail of the property (waqf khandani) which was “ the subject

“of the family endowment under this deed and the conditions '

- % attached thereto ’” was then given.

The conditions follow the detail of the property and are ten
in number. '

The 1st appoints the donor himself to act as mutawalli and he
is to use the income of the endowed property “in the way I shall
“think proper, according to tha provisions of the Muhammadan
“layw and the conditions of this document,”

No. 2 provides for one of his wives and thereafter one of his
danghters, and after their deaths some direct descendant, being

successively mutawalli,
35
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No. 3 fixes Rs. 800 a month as the allowance of the muta-
walli for his or her own expenses and those of his or her children.

No. 4 gives maintenance allowances to the wives and daughiters
of the douor.

The 5th and 6th purposes are as follows :—* Whatever are
“{he necessary cxpensos, such as the salaries of the servants for
“the endowed property, the expenses of visiiors, marriages,
“deaths, presents, offerings and other eharitable purposes, like
“those of schools, &c., at this time, they shall during the time
“of my superiutendence he defrayed by me during the ferm of
“my superintendence and afserwards by every mntawalli, subject
“to the provisions of this deed, of his own aathority and accord-
“‘ing to his own wishes.”

6. ““The surplus inoome of the endowed property reminig
“after the payment of the Government revenue, the village
““gxpenses, the expenses of the mutawalli, the salaries of the.
“gervants and stipend-holders and others, &e., shall acenmulate,
“and the money accumulated shall be invested in the purchase of
“other properties which shall also apperfain to the endowed
“property and shall themselves be waqf property. The income of
¢ that alsa shall in eonformity with the 5th paragraph be spent
% along with the income of the endowed property.”

By the 7th condition the mutawalli is to have a diseretionary
power, with relerence to the increase or decrease in the income
of the endowed property, to increase or decrease the fixed allow-
ances or fix a new allowance. Noone was to have a right on the
ground of relationship, &e., to prefer a claim for increase or
decrease or for a new allowance, or a claim against the mutawalli
for the time being for rendition of aceounts, ;

The 8th condition forbids sale and mortgage except in certaim
specified cases,

The 9th condition relates to the contingency of a son being born
to the donor after the execution of the deed. He is to be the
mutawalli, with the aid of & munsarim during minority, He is to.
bave Rs, 300 a month for his expenses, ““ and shall be authorized
“to spend all the net profits of the endowed property according to
“his" disoretion in purchasing property and making addition to
“the endowed property, in the erection of houses, in performing
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¢ ghadi-o~-ghammi, joyous and mourning ceremonies, and in other
“necessary and charitable matters” Tt was to bo optional to
hime to ereate new allowances, to reduce, enhance or put a stop to
the allowances of the persons receiving allowances. No other
recipient of allowances or relative was to have power fo take
account from the mutawalli.

The 10th (and last) condition declares that “if (which God
forbid !) " none of the donor’s male or female heirs bs in existence
at any time, the authority for the time being shall have power to
take the endowed property into and under his own possession and
superintendence, use its income remairving after the payment of its
cost of maintenance for the donor’s spiritual benefit in such mat-
ters as might according to Muhammadan faith and Hanafi sect,
to which the donor belonged, be valid and for the benefit of the
Muhammadans, I have therefore executed this deed of family
“endowment in order that the same may serve as evidence and he
“ of use.”

The deed thus closes, as it began, by describing itself as a deed
of family endowment. The donor contemplates, it is true, that
his own liberality to religions and charitable purposes shall con-
tinue in future generations, but this is only (as it turns out) to an
uncertain and diseretionary amount, and as an incident of the
family endowment. When the deed is examined and collated, and
its professions tested by its effeztive provisius, it proves to be,
what it calls itself, a “ family endowment,” pure and simple. In-
deed the theory of the deed seems to be that the creation of a
family endowment is of itself a religious and meritorions act, and

that the perpetual application of the surplns income in the acquisi-

‘tion of new properties to he added to the family estate isa charit-
able purpose. It is supexﬁuous in the present day to say that this
is not the law.

The part of the deed which wag most relied on by the appel-
lants is the general statement or declaration with which it opens.
The words particularly founded on are those in whioh the testator
declares that “ the income and profit of tite endowment shall, afier
“defraying its necessary expenses according to the provisions
“ hereafter made in this decument, be gpplied to charitable pur-
¢ poses.”  The reference to thesubsequent part of the document

1900
P
MTIIB-TN=
NISSA
Ve
Anpum
Ragny.



1900

Musis-UN-
NIESA

ABpUR
Raxxy.

246 THE INDIAN LAW REPORTS, [vor. xxIIm.

carries us forward to the conditions where those general intentions
are put into concrete and effective shape. Now the 5th and 6th
conditions express in clear and definite language the mannex in
which the testator works out the ideas adumbrated in the words
which have been quoted, and they place beyond dispute the relative
positions of charity and family ecdowment in the testator’s scheme.
The bth condition provides for the payment of what it calls
necessary expenses, and among those it expressly enumerates
“ offerings and other charitable purposes, like those of schools,
“ &o., at this time.” The 6th condition deals with the surplus
income after those ¥ expenses’ are paid, and dedicates that income

" to the purchase of other properties; and the income of the new

properties is to follow the same course as the income of the origi-
nal estate, The amount to be applied under the 5th head is in the
absolute and uncontrolled discretion of the mutawalli, and no one
has a right to demand an account,

On the terms of the deed itself, therefore, their Lioxdships hold
that the property is not in substance dedicated to charitable
purposes, but on the contrary is dedicated substantially to the
maintenance and aggrandisement of the family estates for family
purposes. The deed, therefore, could not be supported as con~
stituting a wagf.. Their Lordshipy will humbly advise Her
Majesty that the appeal should be dismissed and the appellants
must pay the costs of the appeal. '

Appeal dismissed.

Solicitor for the appellante—Mr, 7. €. Summerhays.

Solicitors for the respondents—Messrs. Barrow, Rogers and
Nevill,



