
8.

MUJIB-UN-NISSA an© o t h e r s  (Pr.AiKTii"Fs) « .  ABDTJR EAHIM a k d  p  ^
a n o t h e k  (D e f e n d a n t s ) .  j . C .

On^pSal from the Higli Coui't for the Srorth'WeatQra Provinces.
Aoi No. I l l  o f  1877 fIndian Eejistration A ct), seciions 32, 34, 35, 87— 21 and 23.

JPreseniktion, of domment hy a fefson uoithov,t due auihoriiy— Wa^J~“ December
Family endowment inejjfeetive as a waqf.
A person, who had executed a document disposinĝ  of immovable property 

made his power-of-attoriiey toTiis agent to preseat it for registrafciou, bat died 
■before the pi’esentatioa. The Eegistrar was aware of his death, but accepted 
and registered the document.

Held, that this was not a nieve defect ia procedure falling uuder section 87 
wf Act No. I ll  of 1877, the Indian Registration Act. The registration was illegal 
and invalid. The power and jurisdiction of the Registrar onlj' arises when he is 
invoted by a person in direct relation to the document, and the relation of the 
j>erson authorized by the maker in his life had ceased on his death.

The document, describing itself as a deed of family endowment, declared 
that the income and profits of the property, after defraying the necessary 
expenses accoi-diug to the provisions in the deed, should be applied to charitable 
purposes. But this liberality was by the conditions in the deed only to an 
■uncertaia and discretionary amount and as an iacideut to an endowraent for 
the family. The dedication was in substance only for the maintenance and 
increase of the family property and not for charitable purposes. Therefore no 
■waqf was established.

A ppeal  from a decree (19th June, 1895) o f the H igh 
Court, reversing a decree (23rd December, 1892} o f  the Subordi
nate Judge o f Meerut.

The appellants, the plaintiffs in this suit, were the minor0
daughters, under the guardianship o f  their mother Farid-un- 
nissa, the widow of Syed Mehrbau Ali, who died on the 26th 
October, 1889. The respondents, Abdiir Eahim and Abdul 
Aziz, were the representatives o f  Ulfat-un-nissa, the defendant, 
who survived her sister Sharif-uu-nissa. These two sisters 
survived their brother Syed Mehrban Ali, and both were now 
dead, the latter having died before, and the former after, this 
appeal.

The questions decided on this appeal were as to the effect o f  
the circumstances under which a deed disposing o f immovable 
property and executed by Syed Mehrban Ali was pat upou 
the register by the Eegistrar; and the validity o f the deed to
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1900 ' constitute a m q f or dedicatioB to religious or charitable purpogeg

' Mr JIB to' dispute. ^
KissA ' The plaint alleged that Mehrban Ali being the owner of

Abdtis propei'tj valued at four lakhs executed ou the l6th October^ 1889, a 
Bahim. Qf dedicating the property to charitable and religious

uses. Sent to be registered the dooument was rejected by the 
Eegistrar for the reason that the property was not sufficiently 
described according to the requirements o f section 21 o f Act No, I I I  
o f 1877, the Indian Registration Act. A list was then added. The 
Syed died on the 26th of the same month. The document was 
taken on the 4th November following to be presented for registra
tion by Syed Habib-ullah, a person described as the general 
attorney and trustee of the deceased. On this occasion the 
Eegistrar accepted it for registration and registered it.

The plaint prayed that this document might be declared to be a 
valid and enforcible deed o f waqf, and that the property might 
be declared not to be divisible among the sharers.

The two sisters defended the suit on the groundj among other ■ 
defences not before the Committee on this appeal, that the deed was 
"  illegally registered and could not be called a registered deed or 
a'ffect the property. Also that in regard to its terms there was no 
waqf created. All that was meant was a settlement for the 
preservation o f the property and the benefit o f the family.

Syed Mehrban Ali stated in the deed his purpose, and that he 
had made a “ waqf khandani.”  The terms o f the deed, which gave 
a detail o f the property subject to the ‘^family endowment ”  and 
the conditions attached thereto, are at length stated in their Lord
ships’ judgment.

The proceedings when the deed was presented on both occasions 
for registration are also stated in that judgment.

Among several issues framed to raise all the questions in dis
pute were the two that related to two prinoipal points, now the 
only issues presented on. this appeal. They were (1) as to the 
registration o f the dqed, and (2) as to the validity o f the attempt to 
establish a waqf or dedication for religious or charitable pi;ii:« 
poses.

Upoa the,constraction o f the deed the Subordinate Judge held 
that a S6ttleraen.t made by a deed, such as the present, ■wherein a
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man settled property on himself or for the beaeflt o f his descen
dants, was a charitable act ; that this deed of settlement was 
valid as constituting a w aqf ; that this waqf was not open to 
any objection according to Muhammadan or any other law.

The sisters, defendants, appealed to the High Coiii't, their coun
sel relying only on the defect in procedure under the Indian Regis
tration Act, 1877, and on the invalidity of the alleged waqf'Uamah 
or deed to constitute a waqf as not being a dedication to a religious 
or charitable purpose.

As to the registration, the Judges (B l a i r  and B u e k i t t , JJ,), 
feeling bound by a Full Bench decision in H urdd  v. Miim Lai 
(1) admitted the document in evidence and considered its value and 
effect.* They held that the words used in the deed, translated

As to the question of the registration of the waqf-camah, 
the High Court found as follows :—

B u b k i t t ,  J.—“ Now as to the registration of tliis instrument the facts are 
(as we are informed by both aides) that the wa^f-naniah was, on Octoher I5tbj 
1889,written on a stamp paper of Rs. 5, which being insufficient, it was on the 
following day written out on a Sita.aip paper of Es. 2,000 and ei êcnted hy Syed 
Mehrhan Ali. Even then it was not complete, as it did not contain any detail 
of tlie p/oparty. It was therefore not registered, but was taken back to Mehrban’a 
residence at Qulaoti, where a schedule (signed by Mehrhan) of the property in- 
'tended to be endowed was added to it on October 24th. For some reason unknown 
it was not then sent to be registered, and Mehrban Ali died on the 26th October 
before any attempt had been made to hare the deed registered. It was 
subseq̂ aently preseatcd for registva'.ion at tha office of the Sab-Kegistrar on the 
■ith HoYember, 1889, by one Syed Hibib-ullah, who is brother of Muaammafc 
Parid-na-nissa, one of the pMniiSs-respondenis, and who at the time of Mehrhan, 
Ali’a death held a general power-of-attorney from the latter, empowering him 
inter alia to present dooaraents for registrAtion, In the registration andorse- 
ment Hahib-ullah is described as the person who had been “ given charge of ”  
fmwliawwil,alij the deed. The registration was effected on the aoknowledga 
ment of Habib-ullah, as to whom the registering officer recorded that he had 
a 'right to appear and make admission, as he was the muhawioil) ali, i.e. tha 
custodian of, or the pi?rson who had been giTen charge of, the document/

"Uow section 32 of the Eegistration Act (III of 1877) tells as who ih^  
persons are by whom documents shall be presented for registration, Habib- 
ullah, the person by whoaa this instrnment was presented for registiation, is nofe 
one of those persons. He was not the person who executed it. He does £ofi 
claim under it. He was not the representative nor the assignee of the person 
who executed it or of any person claiming trader it. Nor was he the aguî t csf

{1} (1889) I. L. E., 11 AIL, 31&.
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family enclowiuent/^ aptly and fully described the SBttJor̂ s inten-' 
tion. The object which he fuid io view was spiritual benefit to- 
hiroi'filf by imkiug a fftaiily eudowmeut of hi  ̂ property in favour 
of bis descendants. They expressed their opinion tiiat in execut
ing the so'culled waqf-uaroahj the Syed had oo-thiug in view butJ 
to make a permanent provision for hi? de;3oeudants us long as any 
one des'jended from-him survived, and to provide for the increase- 
of the estate by iovestment of the sin-phis income. They declined 
to give effect to a clause which was not to-have operation tilf 
after the extinction of tiie settlor’s deacendants at some indefinite 
lime in the future, pointing-out that a. similar dodication in Abû  ̂
Fata Mahomed Tsha-k v. Bimomoy Dliuf Ckowdhry (1) was- 
deoided to be illusory on account o f its-remoteness. Uoder the- 
deed nowin question thei'e was no immediate d’edicntion o f any' 
portion o f  the settlor's property to chitritable or religious ugesy. 
and the settlor never intended to make any such dedication, his> 
object being to make a perpetual settlement for the support o f hi  ̂
descendants..

The judgment of th  ̂Siiboi'dinate- Judge wasS for these reasons 
yeversed’.

On this appeal

“ sudi person fi.e.f, executant or clahna-nt'), repreaeiitativii or assign duly author
ized by a powev-of-attonioy executed'and authenticated in a particular mannei-. 
The general power-of-attorney "wliich Habib-ullah held.'from M'elivban ceriaed to‘ ■ 
be operative on Mehrban’s death, and it is not contended that uxtdev the power 
eonferred by it, Habib-ullah could have presented' this document for reg-isti'a- 
tion. The rcgi’stratioii 'vas in fact inad'o on presentation and on. admission o f 
execution by a volunteer not aiitliorized under section- 32 of the Act. Most 
careful pi’ovision is made in section 33 for the registration of inistrmnents' 
executed by living persons wllo are unable to- appear. But I cannot, find a&y 
provision for the vegistratioa of an i nstrumcnt executed'by a person who is dead' 
at the time of presentation for reg'istration, excepting-in section 35, where ifr 
IS provided that if the person excieutiugthe document is daad andhis represeuta- 
l̂ /vc or assign appear before the registeriiig officer and’ admits the execution.̂  
the document shall' be registered, and’ perli-aps in the case of a person who- 
daims under the instî ument presented for registration. That, however, is not' 
the case here. Hiibib-ullaii does not claim under tlie ■waqf-nrnmk. and was not 
the representative or assign of the person who executed the document nor the- 
representative assign or agent of any person claiming iinder it. Under these- 
a'Si-Guiastances it seems to rae that it is impossible to say tliat this iMtruaxefifc

(1) C1804) L.. R., 22 I, A., 76.
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Mr. J,D. Mayne, and Mr. W. A. Eaikes, for the appellants, 
were difecfe:] by their Lordships to take first the point as to the 
ffegistratioii. Thej argued that this should be held 'valid. In 
ffegisteriug this document the Kegi-itm’ was acting within his juris- 
dietiocij and the aot was done in good fliith. The registiration holds 
.good notwitiisfcandiug the irregularity. Act N”o. I l l  o f  1877, 
section 87, was referred to. There may be au irregularity which 
will not invalidate. [Sir R. Coucti.— Merely putting the deed 
•on the register is not enough. It must be registered according 
to the reqairements of the Act.] Bat reference shonid be made 
fto Sa/i Muklmn Lull Panday v. Sah Koor.dmi Lall (1). I f  the 
-Registrar did net proceed accordiug to the Act in registfering 
■the documeut on the application of a person not formally
■̂‘ has baea registered 'in accordauco witli tlieprovision of tlie Reg'stration Act.’ 
it is prOTided Ijj section 49 of tliat Act that no document of wkich. the regis* 
iration is coinpc.lsory (as is the case liere) sliall in.fer alia ije admitted in evi* 
-dcflcc 'unless it has boeu reg-istcrcd in aecordanco with the provisions of tliis 
Act.’ Tills document, no donb̂ ;, has been registered ia so far that the cerh'fi- 
’cate provided for by sefition 60 of the Act Las been oudorsed on it. The second 
•clause of-section 60 provides that that certificate shall be admissible ‘ for the 

p̂urpose of proving that the documeu'fc has been duly registered in manner pvo- 
4?,'jdcd by this Act, and that the facts mentiened in the endorsement roforrod to 
in section 59 have eceurred as therein meabioaed.’ But that clause does not 
provide th;it the certificate shall bo conclusivo iacontrovertible proof that the 
^document has been registered in. manner provided by tlio Ragistration Act. 
And if, as I ha?-e no doubt, tka rules in sections 33, 33, Si, and 35 of th,e Regis
tration Act are included 'in the provisions of this Act’ within the meaning 
-of the last elanse of section 49 of the Act, then ia the present case the certificate 
■given under section 60 which is admissible in evidanco to prove dn'5 registrj.tioa . 
would by its very terms show that the registration had not been made îit 
accordance with the prwisions of the Eegiistration l.ct,’’ execution of the docit" 
nseut having been admitted by a person who was neither the representative 
aor the assign of the deceased executant. For the above reasons I am con
strained to hold that the instrument in dispute in this case has not beeB 
TBgistered in accordance with the provisions of the Registration Act, and that 
section 49 prevents us from admitting ifc in evidence; b-at our attentionjvw 
called to the case of Mardei v. Ram Lai (2), in which a Pull Bench of 
this Court held that a reg’istcation mado under verjf similar ciroumstanoes 
was valid for the purpose of section 49 a£ the Act. In defsreaoe to the 
>opimon of the learned Judges who decided that ease, my learned brother, who 
tieard this appeal with ms, and I thought it better aot to exclude the waqf'- 
®amah under section 49.”

<l) (1875) L. R„ 2. I, A., 310, 215. (S) (ISS9) I, B,, 11 All., 31[i.
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1900 empowered, such a registration was not declared by any words in 
the Act to be a nullity. Mohammed Ewaz v. Birj Loll (IJ was 
also referred to. Here the defect was one o f procedure. Refer
ence was also made to 1% tq Shailc Ahdul Aziz (2). As soon 
as application is macle the Registrar’s jurisdiction comes into 
existence. Here the application was made by a person who had 
already shown his authority to represent to the Registrar the 
wish o f the maker of the doGument t̂hat it should be registered  ̂
The presence of that person was sufficient to satisfy the Registrar 
that the registration was desired by the executant; and i f  he 
was, bond fide, UQder a mistake in registering, the error could 
not deprive him of the authority that had already attached. 
His mistake would not have any such retrospective effect, being 
only a departure from the proper procedure which did not 
interfere with the result that the parties in good faith requested. 
Here the first presentation of the deed was by an agent absolutely 
authorized. True it was that the authority had ceased at the 
time o f actuai registration ; but even then the person to whom 
authority had originally been given was present, tendering the 
deed that had beeu executed with the intent that it should b« 
registered iu accordance with directions given by the maker of 
it. It was contended that a mere error iu procedure would not 
invalidate the registration.

As to the V'alidity o f the waqf which tlie deed was executed 
to establish, there was in the waqf-namah a substantial gift to 
charitable purposes. It was not necessary that the amount should 
be defined if, as was the case here, it was intimated that the 
amount was to be substantially liberaL No doubt an illusory 
gift to the pooi' would not suffice to save a perpetual family 
settlement from being void. But where an appropriation is made 
to charitable purposes it will not fail merely because sufficient 
particulars and a working scheme are wanting. They can be 
supplied or Courts can direct them. It was contended that on a 
general construction of all the clauses in the deed the Use of the 
word waqf was justified and appropriate. It was not a mere 
attempt to make pass a family settl'ement under colour o f a gift 
for charityi The donees under the dee<̂  wtire to devote 

Cl) (1877) I. H , 4. I. A., 166, m .  (2) (1857) L I,  L. R., 11 Bam. 691.
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money for oliaritabie objects as the donor had spent it himself. 
I f  th  ̂ 'whol« had heeu a pretence the powers given to the 
mutawalli would hardly have been inserted. The case was not 
governed by the law declared in Sheik Mahomed Ahsa%-ul-la 
Ghowdhry v. Amarohand Kundu (1 ); Abdid Qafwr v. 
Nimmudin  (2) and Gnanasambanda Fandara v. Yelu 
Pandaram (3). Reference was also made to Runchordas Nan- 
drawcmdas v. Farvatibhai (4) and Chotalal Lalchniiram v. 
Manohar Qanesh Tavihehar (5). For English cases showing 
that under English law expressions no more distinct would suffi
ciently show intention In  re Button (6) and Lewis v. AUenby 
(7) were referred to.

The Hedaya, Volume II , Book X V , page 834, Hamilton’s 
translation was cited.

Mr. J. E . A. Branson, for the respondents, was called upon 
only as to the registration. His argument was that the error on 
the part of the Registrar was not a mere defect in the procedure, 
but amounted to an entire absence of authority to present for 
registration under the Act No. I l l  o f 1877. The basis of the Re
gistrar’s power to register was wanting, and the registration was 
null and void. According to the Act, section 34, the only person 
who could present a deed after the death o f the person who had 
executed it was his personal representative o f  assign. It was 
besides a fact that the iist was etill incomplete, and thus the deed 
could not be accepted for registration' with reference to the 
requirements o f section 21.

Mr. J. D. Mayne replied.
Afterwards, on 8th December, their Lordships’ judgment was 

■delivered by Lord R obertson :—
The appellants were the plaintiffs in a suit before the Sub- 

ordinate Judge o f  Meerut, and by their plaint they prayed that it 
should be declared that a deed executed in October 1889 by Mun- 
shi Syed Mehrban All, deceased, is a valid deed o f  waqf. Thfi 
property affected by this instrument is said to be worth
(1) (1889) L. E., 17 I. A., 38 ; I. I*. E., (4) (1899) 26 I. A., 71; I. ]>.

17 Cak., 498. B., 23 Bom.. 725.'
(2) (1892) L. R„ 19 I. A., I70j I. L . S ., (&) (1899) L- R., 26 I. A., 199 j I. K  '

17 Bom., 1. B., 13 Bom., 247.
(1899) L E., 27 I. A., 69, 76 j I. L. (6) (1885) 28 Ch. D. 464,

23 Ma .̂j 371. (7} (1870) h. R., 10 Eq, 6§8-.
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Es. 4,00,0c0. The plaintiffs are, respectively, wives and danglitera 
o f the deceased, for whom certain provisions are made in th^deed. 
The defendants were two of his sisters, for whom no provision was 
made in the deed. Both sisters are now dead, and only one of 
them, Ulfat-im-nissa, is now represented on the record in purdii- 
aiice of an Order in Coiincil of the 7th August, 1900, which 
struck off the represeutatives of the other sister, Sharif-un-cissa, 
finder circumstances set out in that Order.

O f the several issues settled by the Subordinate Judge two 
■only have been argued in this appeal. The first question is 
raised by the defendants  ̂ plea that the deed founded on not 
having been legally registered cannot be admitted in evidence and 
cannot affect the property. The second question k  raised by th- 
defendants’ contention that having regard to the term  ̂ o f the 
deed itself, the property did not bscome a waqf property. Both 
■questions have been considered by their Lordships.

The question about registration turns on the Act No. I l l  oi 
1877. The deed in dispute being au instrument of gift of immov 
able property, it came under section 17 of the Act, and registra 
tion under the Act was accordingly, by section 49, indispensable 
in order to render it receivable as evidence o f the transaction 
■which it purported to record, and to enable it to affect the 
immovable propel'ty comprised therein. The question is, was it 
lawfully registered ? It was de facto registered, but the history 
o f that registration requires to be examined.

The deed as ultimately presented for registration and regis
tered consists o f two parts, o f which the former part is dated the 
16th October, 1889, and contains the deed o f endowment and condi
tions, while the latter part is headed ‘̂ Supplement or Detail o f the 
Endowed Property/’ and consists o f  these particulars. It 
appears that at first the Miinshi who executed the deed, or hie 
advisers, had not adverted to the requirements of section 21 oi 
the Eegistration A ct; and as the deed as at first presented foi 
registration did not c o n ta in a  description of the property suffi 
eient to identify the same/' the Registrar, on the 16tli Octobcflr
1889, declined to register  ̂ but returned the deed for Gorreotiori 
and compliance with”  those statutory provisions. Tho deed 
feadbeeu presented on behalf of the Mwiishi by Syed Uabib'UlIalj
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• who held his power-of-attornej. Ou the 2Uh October, 1889, the 
supplement or detail of the endowed property was added, so as to 
i-ender the deed registrable, and on that day the deed so completed 
was executed by the Mimshi. On 4th J^ovember, 1839, that deed 
o f ondowment f ie . the completed deed) was presented for regis
tration by the same Sj êd Hahib-ullah. In the interval be
tween the execution of the completed deed and its presentation to 
the Registrar the Miinshi died. The legal queatioa now to be 
considered turns on this last fact. The narrativej however,, may 
be completed by mentioning that the Eegistrar accepted the dee<J 
and registered it, recording in writing that the man who had exe- 
cuted it and whose attorney presented it for registration was dead.. 
The minute o f this proceeding on the record.

It was not attempted on the part o f  the appellant to justify 
the registration o f  the deed, as regularly done in accordance with 
the Act. The departure fromi the Act is indeed palpable, and the 
only question is whether it invalidates the registratioo. The Act 
by section 32 enacts that every doounaent to be registered under 
it, whether such registration be oonipulsory (as in the present 
case) or optional (as in the case o f other classes o f instruments),, 
shall be presented by some person executing or claiming under 
the same, or by the representative or asgign of such person, or by 
the agent of such person, representative or assign, duly authorized 
by power-of-attorney. Now the case in hand is that o f  a person 
who when he presented the deed for registration (as he says he 
did) on 4th November, 1889, stood in no other relation to the deed 
than that, before the deith o f  the person executing it, he had held 
his power-of-attorney. It is perfectly plain, not merely from the 
general law but from the terms o f this section 32 itself, that, after- 
the man’s death, the only attorney who would have had any 
loGUs standi would have been the attorney of the representative 
or assign of the deceased. It has been suggested, however, that the 
jrror o f the Registrar was a defect in his procedure only, and 
\ccordingly under seotion 87 does not invalidate the act o f regis- 
iration. To their Lordships the error appears to be a f a more 
fadical nature. When the terms o f  section 32 are considered 
with due regard to the nature of registration af deeds, it is clear 
ihal the power and jurisdiotion of the Kegistrar only come int®
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play when lie is invoked by some person haviiJg a clireot relation 
to the deed. It is for those persons to consider whether theŷ  will 
or will not giŝ e to the deed the efficacy conferred by registratioa. 
The Registrar could not be held to exercise the jurisdiction con
ferred on him if̂  hearing o f the execution o f a deed;, he got 
possession of it and registered i t ; and the same objection applies 
to his proceeding at the instigation of a third party, whO' might 
be a busybody. Now it seems to their Lordships that when th© 
deed was presented on the 4th November, 1889, it was presented by 
a volunteer, and the Registrar’s minute shows that he proceeded to 
register at the request of one whom he knew to derive hispower- 
of~attorney from a dead man. Nor is it possible to. treat this, 
action of the Registrar as compliance with the request made on the 
16th October, 1889, when the principal was alive. Not only had 
the deed in fact been executed afresh on the 24th October, but it 
was presented afresh on the 4th November, as the minute itself 
bears; and even assuming the continuity of the proceeding, the 
death of the applicant brought it to an end. .The Registrar- 
indeed did not merely disregard section 32, for he proceeded to 
accept the admission of the alleged attorney as a good admission 
of the execution of the deed, although section 34 requires 
in the case of a decease the admission o f the representative or 
assign.

Their Lordships were referred to two decisions of this Com
mittee in support of the appellants’ contention. Neither case 
gives any countenance to the view that the absence o f  any party 
legally entitled to present a deed for registration is a defect in 
procedure falling under section 87. In both those cases the 
Registrar was throughout moved by a person having title and 
was exercising his jurisdiction. The difference is in their Lord-* 
ships’ judgment vital. They therefore hold the registration of 
this deed to have been illegal.

fheir Lordships have, however, considered the question whe
ther, even assuming it to have been registered, the deed is, aooord- 
ing to its terms, a valid deed of waqf. It will be so i f  the effect 
of the deed is to give the property in substance to charitable uses. 
It 'will not be so i f  the effect is to give the property iu eubstano  ̂
to the testator's family,
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The deed begins with, a statement that the grantor has always 
devoted a portion of Ms income to religious and charitable pur
poses as seemed proper and expedient to him at the time. He 
goes on to say that̂  as he has no male issue and it is incumbent on 
every one not to neglect to secure benefit of his soul in the next 
world, he wishes to establish a perpetual, lasting and continuing 
charity, so that the charifcable expenses may in future be defrayed 
without any difficulty or obstacle in his lifetime and also after his 
death. Hence “ in order to secure benefit and honour in the nest 

world I  have of my free will and acoord, without coercion or 
compulsion aud while in a Bound state o f body and mind, 
made a family endowment (waqf khandaui) to seek nearness tQ. 
G od”

He goes on to say that he has withdrawn hig proprietary pos
session from the property, the subject o f endowment, and has 
Brought it into his possession as mutawalli, which I  can hold 

during my life under the terms o f this document. Its income 
“ and profit shall, after defraying its necessary expenses according 

to the provisions hereafter made in this documeut, be applied to 
“  charitable purposes/’ No one was by reason o f his getting any 
maintenance to have right to exercise proprietary acts, nor 
should the endowed property be liable to be‘-attached or sold in 
satisfaction of personal debts o f  any mutawalli or recipient o f  
allowance, because it being an endowed property all the rights o f  
the mutawalli and those for whom maintenance allowances have 
been fixed are to exist only for their personal maintenance, A  
detail o f the property (waqf khandani) which was the subject 

o f  the family endowment under this deed and the conditions 
attached thereto was then given.

The conditions follow the detail of the property and are tea 
in number.

The 1st appoints the donor himself to act as mutawalli p^ndhe 
is to use the income o f the endowed property “  in the way I  shall 

think proper, according to the provisions o f  the Muhammadan 
law and the conditions o f  this document/^

No. 2 provides for one of his wives and thereafter one o f his 
daughters, and after their deaths some direct descendant, beiag 
saccessiYely mutawalli*
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No. 3 fixes Rs. 300 a month as the allowanGe of the muta- 
walli for his or her own expenses and those of bis or her ohildi^B.

No, 4 gives maintenanoe allowances to the wives and daughters 
of the doaor.

The. 5th and 6fch purposes are as follows :— “  Whatever are 
the necessary expensesj such as the salaries o f the servants for 
'̂the endowed property, the expenses- of visitors; marriages .̂ 

“  deaths  ̂ presents, offerings and other charitable purposes, like 
those of schools, &c., at this time, they shall during the time 

“ o f  my snperiutendeuce he defrayed by me during the term, o f  
“ my superiutendenoe and afcerwards by every miitavvalii, subject 
“ to the provisions of this deed; of his own authority and accorl- 
“  ing to his own wishes/^

6. “ The surplus inoome o f the endowed property rem-slBi ig 
after the payment of the Government revenue, the village 
expenses, the expenses o f the matawjilli, the salaries o f  the 
servants and stipend-holders and olhers, &G. ,. shall accntnuhite;, 

/  ̂aad the money accumulated shall be invested in the piirohase o f  
“  other properties which shall also appertain to the etidowed 
“  property and shall themselves be waqf property. The income o f 
^̂ that also shall in conformity with the 5th paragraph be spent 

along with the income o f the endowed property.^’
By the 7th condition the mutawalli is to have a disoretionary 

power, with reference to the increase or decrease in thô  inoom© 
o f the endowed property, to inoroase or decrease the fixed allow
ances or hx a new allowance. No one was to have a right on the 
ground of relationship, <&c., to prefer a olaim- for increase oy 
decrease or for a new allowance, or a claim ugaiust the m.utawalii 
for the time being for rendition o f accounts.

The 8th condition forbids sala and mortgage except in certains 
specified cases.

The 9th conditioii relates to the contingency o f a sou being born 
to the donor after the execution of the deed. He is to  be the- 
mutawalU, with the aid o f a munsarim duriag minority. He is ta 
have Es. 300 a month for his espensss, “ and shall be authorized' 
**to spend all the net profits of the endowed property accordiug ta 

his disoxetion in purchasing property and making addition to 
“  the endowed property, in the erection of houses, zii performing:



VOL. x x ir i .] ALLAHABAD SEEtlES. 245

sHadi-o-gliammi, joyous aud mourning ceremonies, and In otlier 
“ necessary and charitable matters.’  ̂ It was to bo optional to 
hiiD to create new*- allowances, to redace, enhance or pat a stop to 
the allowances o f the persons receiving allowances. No other 
recipient of allowances or relative was to have power to take 
account from the rDutawalli.

The 10th (and last) condition declares that “  i f  (which God 
forbid 1) " none o f the donor’s male or fejnale heirs ba in existence 
at any time, the authority for the time being shall have power to 
take the endowed property into and nacler his own possession and 
Siiperiuteudence, use its income remaining after the payment o f its 
cost of maintenance for the donor’s spii’itaal benefit in such mat* 
tei’3 as might acaorJing fco Miihaoamadan faith and Hanafi seofcj 
to which the donor belonged, be valid and for the benefit of the 
Muhamraadans. I  have therefore executed this deed of family 

endowment in order that the same may serve as evidence and be 
“  of use.”

The deed thus closes, as it began, by describing itself as a deed 
o f family endowment. The donor contemplates, it is true, that 
his own liberality to religions and charitable purposes shall con
tinue in future generations, but this is only (as it turns out) to an 
uncertain atid discretionary amount, and as an incident of the 
family endowment. When the deed is examined and collated, and 
its professions tested by its effective provisions, it proves to be, 
what it calls itself, a “ family endowment,’ ' pure and simple. In
deed the theory o f the deed seems to be that the creation of a 
family endowment is of itself a religions and meritorious act, and 
tSat the perpetual application of the surplus income in the acqnisi- 
^ n  o f new properties to be added to the family estate is a charit
able purpose. It is superfluous in the present day to say that this 
is not the law.

The part of the deed which was most relied on by the appel
lants is the general statement or declaration with which it opens. 
The words particnlarly founded on are those in whioh the testator 
declares that the income and profit o f  thfe endowment shall, after 
“ defraying its necessary expenses according to the provisions

hereafter made in this document, be spplied to charitable pur-
poses.’  ̂ The reference to thesiibsec[iient part o f  the document
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ISOO carries us forward to the conditions where those general intentions 
are put into concrete and efPective shape. Now the 6th and 6th 
conditions express in clear and definite language the manne^ in 
which the testator works out the ideas adumbrated in the words 
which have been quoted, and they place beyond dispute the relative 
positions of charity and family eDdowment in the testator’s scheme. 
The 5th condition provides for the payment o f what it calls 
necessary expenses, and among those it expressly enumerates 
^'offerings and other charitable purposes, like those of schools  ̂

&c,, at this time.”  The 6th condition deals with the surplus 
income after those expenses are paid, and dedicates that income 
to the purchase of other properties; and the income o f the new 
properties is to follow the same course as the income of the origi
nal estate. The amount to be applied under the 6th head is in the 
absolute and uncontrolled discretion of the mutawaili, and no one 
has a right to demand an account.

On the terms o f the deed itself, therefore, their Lordships hold 
that the property is not in substance dedicated to charitable 
purposes, but on the contrary is dedicated substantially to the 
maintenance and aggrandisement of the family estates for family 
purposes. The deed, therefore, could not be supported as con
stituting a waqf.- Their Lordship? will humbly advise Her 
Majesty that the appeal should be dismissed and the appellants 
must pay the costs o  ̂ the appeal.

Appeal dismissed.
Solicitor for the appellants—Mr. T. G. Bummerhays.
Solicitors for the respondents— Messrs. Barrow, Eogera and

NeviU,


