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came to Court and represented that the ma+,fer in dispute between 
tliem had been adjusted. The Court set forth in its order that 
both the parties before it expressed a wish that the suit should be 
struck off (k h a r ij}, aud prooeoded to strike off the casa in accord­
ance with this wish. The Court in passing such an order acted 
wrongly. It should have acted in aGCordance with section 375 
of the Code of Civil Procedure. It did not do sO; and it is prob­
ably due to this mistake that the present litigation has taken 
place. Still it was the duty of the present phiiiitifF to have got a 
proper order recorded. Instead of seeing to this he remained 
satisfied with action which practically amounted to withdrawal 
o f his suit without pormisaion asked to sue again. We can easily 
understand that under the circumstances the parties never con­
templated that such permission would be needed. After some 
ineffectual efforts made to enforce the compromise, the plaiutiff 
has brought the present suit, the nature o f w îieh has been 
explained above. We are compelled reluctantly to hold the suit 
is barred by the second clause o f section 373 of the Code o f Civil 
Proeedure.

The result is that this appeal must be and. is decreed. The 
judgment and decree o f the lower appellate Court is set aside, and 
the plaintiif's suit is dismissed with costs in all Courts.

Appeal deereed.
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On appeal from the Higli Coui't far the Kortli-Wcsteni Pi'ovinces.
Ex parte (iec}*ee alsent defendant— Civil J?roceiure Code  ̂ section

1Q8~--Eemaiid under section 5G2~~SucA order not afpealahle—Civil 
JProcedure Code, section 595faJ.

 ̂ A drfendant, not present in persftn at ilie hearing on evidence, had 
appointed a ijleadev who had actcd in the suit until that occasion, when he 
stated to the Court tha'o he was not instrucfcedl for the defencc. The Court pro« 
ceeded without him to a decree for the plaintifi!. ^

An application by the defendant under section 108,' Civil Procedare Code, 
for an order getting- that docree aside, was disallowed without the Court’s being'
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satisfied by any iuvesfciga ĵioa as to whether or not tlie clefendaat had bee a 
lirevented by any siTfficicnt cause from appealing wlicn the suit was calle.1 on 
for lieaj^ng.

The High Court on an appaal reversed that order, holding that the docroe 
”was an e.v par te one within the moaning of section 108, and by an order of 
remand under section 662 reraandod the case to he disposed of on the merits.

Meld, th;i!; the inienfc .‘ind efect of the High Court’s order was not to sot 
aside the decree made agiinst the defendant, but to direct an inquiry under 
section l08 as to the cause of the defendant’s absenc?, the decree having been 
«x parte.

Held, also, that the High Conrt’s order of remand was not appealable, being 
iaterlocntory and not being final within section SQSfaJj and that the present 
appeal ought not to have been admitted.

A p p e a .l  from au order (23rd December, 1897) (1 ) o f the 
High Court;, setting aside an order (25th November, 1896) o f the 
Subordinate Judge of Benares, and remanding the case under 
section 562 of the Code of Civil Procedure, to be disposed o f ou 
the merits.

This suit Wfts brought by tlie plaiutiff  ̂ appellant, on two hypo­
thecation bonds for Es. 65,426, principal and iaterast, exeonted 
by Raja Harihar Dat Dubej deceai?ed, against Shaukar Dat 
Dube, his legal representative. The latter having died pending 
this appeal, the respondent now was the Collector of Jnnnpur as 
Rgont of the Court o f Wards managing the estate of the Late Kani 
Caimani Kuar.

Tbere were the principal fticts—that the pleader, who had 
appeared in the case ou previous occasions as repreaenting the 
defendant stated to the Court when the case was called on for 
hearing on evidence on the day appoinied, the 19th March, IS96, 
that he had not been instrncted, and that the proceedings were 
continued without him and in the absence of the defendant, 
Shankar Dat Dube, to their conckision.

The main question on this appeal was whether the decree 
which followed was an e® parte one within the meaning of section 
108 of the Code of Civil Procedure Code so as to afford ground 
for the application of that section.

On the 9th April, 1896, the defendant ap]?lied ta the Subordi-  ̂
Hale Judge (wha had succeeded the Judge who jmde the decree' 
above mentioned) to set aside that decree under section lOS of

(1) (1897) I, L. E .,20 All., 105, Shm̂ arDat KrisMdf
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1900 tbe Code of Civil Procedure. The petition stated that the 
pleadei had given no notice to the defendant o f the date fixed 
for tbe hearing. The petition was disallowed on the Aground 
that the decree was not ex parU, and that therefore seotion lOB 
was inapplicable. The view taken was that the defendant had 
in fact appeared. The case was thus st̂ .ted by the Subordinate 
Judge:—

The 19th March, 1896, on which the decree in question was 
‘‘ passed, was fixed to the knowledge of the pleaders for both 
“  parties for the purpose of the production o f evidence on the 
“ issues framed. These issues had been framed with reference to 
“ the plaint and the written statement filed on defendant’s behalf 

on the 17th May, 1895 and 19th Marob, 1S96 : but the case ŵ as 
postponed before the 19th March from time to time, either by 
reason of the application of defendant's pleader praying for the 

“  postponement on account of his being bnsy elsewhere, er by 
“ rea^nof the rocord of the suit not having come back from 
“  Jaunpiir, where it had been sent on requisition. Tbe post- 
‘'ponement took place on the 1st January, 1896, on which an 

order was passed that the case should come on for decision on 
the 19th March, 1893, and that the parties with their witnesses 

“  should appear on that date. Due notice thereof was admittedly 
given to pleaders. That day having arrived the pleader for the 
applicant stated that he could not conduct the case, and he had 
received no instrnctiuns fi’om his client. Thereupon the Court: 
proceeded to try the ease, and tried and decided the issues on 

“ the evidence adduced on plaintiff^s behalf and decreed the suit 
“  against the applicant.”

The Subordinate Judge added that the defendant’s pleader 
was not without instructions ; and that his appearance in Court, 
therefore, was an appearance of his client.

The High Court (Edge, C.J. and B l^ib , J.) set aside that 
Ô der, holding that the decree was ex parte. They remanded th& 
case,” as their order stated, under section 5G2 ^̂ to be disposed of 
on the merits.”  Their judgment, in which they referred to Bhcig~ 
wan Dai v. H im  (1), Jonardan Dobey v. Mamdhone Singh 
(2), md^ahibsada Zain-ul^abdin Khan v. Sahihzctda Ahmed
■ iV (1S97) I. L. E,, 19 All., 355. (2) (1896) I. L. B., 23 Calc., 738,
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Raza Khan (1), (lialingmshed the last case as having no bearing 
on the. present. They decided that this was a decree passed 
ex 'pa/he against a defendant within the meaning of section 108. 
Por although the pleader was phjsicallj present in Conrfc, he was 
not there representing the defendant. The judgment is reported 
in I. L. R.j 20 AIL, 195, Shdnhar Dot Duhe v. Raclha Krishna.

Mr. W, A ’pjohn and Mr. G. E. A. Ross, for the appellant, 
argued that there was error in the judgment of the High Court. 
The decision on the 10th March, 1896, was not ex parte. Referring 
to the fact that the pleader, whose vahalatuamah had been filed 
and was not cancelled, was in Court, a postponement having been 
obtained on his application, and the date fixed for the hearing, the 
presence of the pleader was in his representative character. What 
took place was that the defendant ceased to appear in the course 
o f the hearing o f  the case when the pleader said that he had no 
instructions. The procedure that was applicable was the proce­
dure under section 157, Civil Procedure Code, which referred to 
Chapter V II.

The parties ^had appeared more than once ; there was a non- 
appearance of the defendant at an adjourned hearing. The question 
was as to the meaniag of section 167 in authorizing the Court to 
proceed to dispose o f  the suit in one of the modes directed by 
Chapter Y II , or make such other order as it rgight think fit. 
The main contention was that the preseoce of the pleader, who 
had appeared for the defence, rendered section 108 inappli­
cable, although it was in Chapter V II . The case was not heard

‘parte ; and there was no need for in(][uir7  as to sufficiency o f 
cause (as expressed in that section) preventing the non-appear­
ance o f the defendant, for he had appeared by his pleader. The 
decree itself had not beeu appealed from. It was submitted that 
it could not be set aside under section 108.

Mr. A. Phillips, for the respondent  ̂argued that the order of 
the High Court was right. That order was that “  the casje,’' 
meaning the application to set aside the decree, was to be heard on 
the merits. This involved inquiry as to whether the defendant 
had* for sufiicient cause or excuse failed to appear to the summons. 
The latter would have been the merits referred to. But no appeal 

(1> (1878) 51. A. 233; I. L. E., 2 All., 67.
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1900 could be heard iu tliis casê  for there was no final order or decision 
o f an ultimate Court of appeal in India within the requirements 
of section 595(a), Civil Procedure Code.

Consequeutly the order of the High Coart now appealed from 
must remain. There was, however, the additional reason that 
the application to have the judgment of the I9th March, 1896  ̂set 
aside ought to have been heard on the merits, aud ought not to 
liave been disallowed. The order of remand, however^ under 
section 562 was an order that was not appealable.

Mr. Gr. E. A. Ross replied.
Afterwards on the 8 th December, 1890, their Lordships’" 

judgment was delivered by L o r d  R o b e r t so n ,

To this appeal from the High Court of Judicature for the 
North-"Western Provinces, Allahabad, it is objected by the 
respondent that no appeal to Her Majesty in Council lies against 
the order complained of. For the due understanding o f the 
question, thus raised it is necessary briefly to trace the procedure 
in the suit.

The suit was brought on the lOth March, 1892, before the 
Subordinate Judge o f Eanares, for the recovery of money alleged 
to be due under two bonds executed by a person of whom th© 
defendant, Shankar Dat Dube, was the legal representative. That 
defendant is now deceased and is represented by the respondenJ. 
He appeared in the suit, and on the 17th May, 1895, filed a 
written statement with a list o f documents. Into the nature o f 
the questions raised by the plaint and the written statement it is 
unnecessary to enter̂  as the questions before their Lordships arise 
solely out of the part taken by the de fendant at a certain stage 
of the procedure. It is sufficient to note that the issues settled 
between the appellant and Shankar Dat Dube were-—1 . Has 
the plaint been amended according to law? 2. Is defendant 
Wo. 1 (Shankar Dat Dube) the heir of Raja Harihar Dat? 
Sf^Is the deed of mortgage legally valid ? Could Harihar Dat 
Dube legally hypothecate the property ? 4. Is the deed o f 
mortgage genuine ? A iafth issue was settled, bat it did not 
affect Shankar Dat Dube hut only certain other defendants.

Prior to the 19th March, 1896, the ease had repeatedly been 
before the Court, but had from time to time be^B post|oned
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aad ou the 31st jamiary, 1896, an order waft passed thut the case 
should* come ou for decision on the 1.9th. March, 1896. Ou 
each of these occasions the defendant, Shankar Dat Dube, was 
represented by a pleader. On the 19th March, 189(3, it is recorded 
b j  the presiding Judge that “  defendant Ko. 1 is to-daj absent. 

1^0 one appears for hicn. Hid pleader informs the Court that 
he has no iustraotions to proceed with the case.’  ̂ The Court 

proceeded, as ia abseace, heard evidence for the plaintiff and 
decided the issaes, giving a. decree for the claim with coste.

On the 9ih April, 1 8 ^0} Shaubu* Dafc Dabe applied to the 
Court under section 108 of the Code o f Civil Procedure to set aside 
this decree on the ground that neither the defendant applicant, 
nor his general attorney, had notice o f the date fixed, and that for 
this reason he could not conduct the suit. The appellant filed a 
reply denying that the lOSth section applied and asserting that the 
defendant had notice. The application erne before a different 
Judge from Nil Madbab Roy, who had presided on the 19th 
March, 1896. The new Judge, notwithstanding that his 
predcessor had recorded that the defendant in question was absent, 
that no one appeared for him, and that his pleader informed the 
Court that he had no instfiictious to proceed with the case, forth­
with disallowed the application with costs. No c^jportunitv was 
given to the applicant to satisfy the Court in terms o f section 108 
that he was prevented by any sufficient cause from appearing when 
the vsuit was called on for hearing, the theory of the decision 
being that the applicant had in fact appeared and that the decree 
was therefore not ea: parie.

Against this order an appaal was taken to the High Court 
at AUahab.id, who allowed the appsal and pronounced the order 
now appealed against. The terms of the order are as folloWiS:— ̂
“  It is ordered that this r\ppeal be allowed ; that the order of the 

Subordiuate Judge of Benares be set aside ; and that the erne 
“ be, and it hereby is, remanded under section 562 o f the Code o f 

Civil Procedure to the Court o f the said Subordinate Judge to 
be disposed o f on the merits.”

The appellant represents that by this order the High Court 
have set aside the decree of the 19th March, 1896, and have 
remanded the original suit to be disposed o f on the merits. The.
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190f)
respondents disclaim for the order any such sweeping effect and 
hold that what is remanded is merely the application immwliately 
before the Courtj to wit the aj>plication to set aside the decrce, 
and that it is this applicatiou which the Subordinate Judge will 
under the remand proceed to dispose of, by allowing the respon­
dent to endeavour to satisfy him of the conditions specified in 
section 108, and then if this be done by setting aside the decree.

Their Lordships are clearly of opinion that the respondent’s 
is the just Gonstruction of the order of the High Court. The 
application by the respondent to set aside the decree might be 
described as ^̂ the case’ ’ with at least as much accuracy as the 
original suit in which there was a standing decree; and unless 
and until that decree had been set aside, there was no naeans of 
remanding that suit. The form of the records is inconsistent 
with the appellant’s view. The judgment o f  the High Courtis 
headed Case 2 of 1897. First appeal from the order o f the 

Subordinate Judge of Benares dated 8 th October, 1890,’  ̂ which 
is the dismissal of the petition under section 108. And the 
decree is headed in similar fashion. That then was the “ case 
with which the High Conrt was dealing. But further, i f  there be 
any ambiguity, it is to be presumed that that was done which the 
law required ; apd it is allowed by both parties and is clear to their 
Lordships that, assuming the 108th section to apply at all, the 
proper course was to remand the application to the Subordinate 
Judge to dispose of that application with due regard to the condi­
tions of the section. There is, however, a further consideration 
which is conclusive as to the true intendment of the order, for the 
learned Judges in their written judgment point out as the error 
of the Subordinate Judge that he had disposed of the case without 
considering whether the defendant was prevented by sulHcieut 
cause from appearing and maintaining his defence at the hearing 
01?- the 19th of March> 1896. Their Lordships would require very 
clear language in the order which was intended to effectuate this 
opinion to induce them to construQ it in a sense which would, 
stultify the Conrt pronouncing it.

Their Lordships having thus ascertained the true meaning of 
the order appealed against, the question is whether an appeal lies 
to Her Majesty in Counoil, and this depend,s on whether the order
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is a final order in the sense o f section 5B5(a) as modified . by 
section ^594 of tha Code o f Civil Proaedare. The mere fact that 
the High. Court/apparently on the assumption that it was such an 
order, have certified the sufficiency o f the amount and value o f 
the suit cannot make appealable an order which does not fulfil 
the statutory conditions. Now it does not in their Lordships’ 
judgment admit o f doubt that, assamiug the order to have the 
meaning which they ascribe to it, it is in no sense o f the term a 
final order. It is a purely interlocutory order, directing pro­
cedure. Accordingly their duty is to advise Her Majesty to dis­
miss the appeal. Precluded as they would therefore he from pro­
ceeding to examine the merits of the order, their Lordships do not 
regret that in the course of ascertaining its true construction fchey 
have necessarily had to consider the law applicable to the case and 
to pronounce that no other order would have been appropriate 
save that which they find to have been made. The appellant 
must pay the costs of the appeal.

Appeal dismissed.
Solicitors for the appellant:— Messrs. Barrow, Rogers and 

MevilL
Solicitors for the resp on den tT h e S oU gUov  ̂ India, Office^
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On Appeal from tlie High Court for the North-Westera Provinces.

Civil Ffooedtwe Code, seciiona ^0^~~Appml io Ser Majestyi %n 
€omcil-~JProasdure, 

la order that an appeal may lie according to section 596, o£ tho Code of Civil 
Pmedrae, besides involving directly or indirectly the valAO of at least Bs 10,000, 
the appeal miist raise a substantial question of law in those cases wliei'Q the,, 
decree of the final appellate Gourb affirms the decree of the Court below it.

The assent of the respondeat to the issue of a certiiiciite nnder section 
600 cannot give effect to it in the absence of the conditioas required to giva» 
the right of appeal. Nor does the existence of a q,ueation of law of itself give 
tise to a right of appeal in the ordinary course of procedwa uader section 69S, 
feeing in such a case a necessary conditioH vrhea the higher Court affirms the 
decision of the lower.
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