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of the- Act and Rules, not a stamp at all, and in a case where any
such stamp is wed the Collector is ngt competent to take action
under Rule 16, We agree with the view of the Board of Revenue,
and this is our answer to the reference.

Before Siv Arthur Strachey, Enight, Obief Justice, and Mr. Justice Banerjs
LACHMY NARAIN (Dzrewpaxt) ¢ JANKL DAS (Prarweriry) *
Hindv Law—Joint Hinds fumily—Suil for partition—Partition of the

whole joint family property nof claimed.

The plaintiff, » member of a joint Hindu family, sued the defendant,
Another member of the same faniily, for partition of certain property, whick
b d once beeu the property of the joint family asa whole, bub which at the time
of the suit had come to bo the joiut property of the plaintiff and the defondant
only, JHeld, thab it was not neccssary for the plaintiff to include in the auib
other property, which belonged jointly to the plaivtiff, the defendant and
other members of the joint family. Pwrushottam v. Atmaram (1) referred to,

TaE facts of this case sufficiently appear from the judgment
of the Court. ‘

Pandit Sundar Lal, for the appellant.

Pandit Moti Lal Nehrw (for whom Pandit Mohan Lal
Nehru), for respondent.

Stracury, C. J. and Basmrsr, J.—~The plaintiff belongs
to one hranch of a joint Hindu family and the defendant-appellant
to another hranch, Din Dayal and Nain Sukh Ral were two
brothers, The plaintiff is the graudson of Din Dayal, and the
defendant is one of the sons of Nain Sukh Rai. Tn 1864 there
was & partition of sonte of the joint family property between Din
Dayal’s branch and Nain Sukh Rai’s branch. Certain other
parts of the joint fanyily property, however, were not divided in
that partition. Among the joint properties which were left
u}}divided wag the property now in suit, which consists of &
gateway, certain bullock sheds, rooms and the like. As regards
this property, it appears that the plaintiff has acquired the interest
of all the other persons in his, that i3, Din Dayal’s, branch_of

¥ Second appeal No, 40 of 1899 from s decree of Babu Baijnath, Rai
Bakadur, Additional Districk Judge of Saharanpur, dated the 1st October 1898,
confirming a deevee of Puudit Kunwar Babadur, Munsif of Muzaffarnagat,
district Saharanpur, dated the 10th Septembay, 1897,

(1) (1899) I. L, R., 23 Bow., 506,
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the family, Similarly in the property in suit the defendant-
appellant Lichmi Narain has acquired the interests of all the
other members of Nain Sukh Rail’s branch,

The present suit is a sait for partition of the property in ques-
tion, in which the plaintiff claims a one-half shave against Lachmi
Narain, who is the owner of the other half. Tt was objected in
the Courts below, and the objection was repeated in this appeal by
the defendaunt, that the suit ought to have been dismissed on the
ground that it is a suit for partition of a portion only of the joint
farily property. That plea i3 based on the fact that there is other
property belonging jointly to the two branches, Din Dayal’s and
Nain Sukh Rai's, which was not dividel in the partition of 1864,
in which other persons besides the plaintiff and Lachmi Narain
arz jointly interestel, but whizh is not included in this suit. Two
of those other parsons baloag to Din Dayal's branch and two to
Nain Sukh Rai’s branch.  In that otlier property the plaintiff and
the defendant-appellant would each be entitled to one-sixth and
the rest to the remaining five sixths. Now it will be observed that
asregards the property in snit the ouly persons interested are
the plaintiff anl the defendaat-appsllant. What is suggested
is that the claim for partition of this properky is bad, because
it does not inclnde a claim for partition of other property against
not only the defendant-appallant but other persons who have no
interest in the property in suit at all,

The cases in which it has been hld that a suit will not lie for

partition of a portion only of joint family property are different.

No case has bren cited to us in whieh the prineiple of those cases
hias bean applied where partition is sought of property belonging
exclusively to the plaiatiff and the defendant. We see no reason
why that principle shonld be extended to such a case, In Mr.
Mayne’s Treatise on Hiudu Law, 6th Ed., pp. 647, 618, one of the
exceptions to the general rule that every suif for partition should
embrace all the joint family property is stated to be where a portion
#is Leld jointly with strangers who have no interest in the family
partition, and therefore cannot be made parties to the general suit
for partition.” The authority for thisexception is Purushottam v.

Abtinaram (1), I that casa there were two properties—one owned

(1) (1899) L L. R., 23 Bow., 596,
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jointly Ly the family of the Parashaves; the other owned jointly
by the families of the Parashares and the Khandves. The plain-
tiffs, who were Parashares, brought a suit against the members of
their family for partition of the first mentioned property only,
and that property was divided among the Parashares. The same
plaintiffs afterwards brought another suit against the members of
both families for partition of the second property. It was held
that the claim was not barred by section 43 of the Code of Civil
Procedure, as the cause of action” out of which it arose was
different from the cause of action in the former suit, and that it
could not have been jnined in the former suit. The only substan-
tial difference between the point considered in that case and the
point hefore us is that the Parashares and the Ihandes were dis-
tinet families, whereas heve the plaintiff and the defendant are
members of a joint Hindu family whose property has been partly
divided. Still, so far as the property now in suit is concerned,
the members of the family, other than the plaintiff and the defen-
dant, are, lo all intents and “ purpases, strangers” to both ; they
have “no interest” in the partition claimed, aud most of the
reasoning of the learned Bombay Judges scems fully applicable.
Thus Mr, Justice Parsons says (p. 598) :—¢¢ It cannot be said that
the claim of the plaintiffs to obiain their share of property owned
jointly by them and B is founded on the same cause of action astheir
claim to obtain the share of property owned jointly by them and
Band C. Ifthecause of action is founded on a refusal on the
part of the defendants to divide, then the refusal in each case is
that of different persons owning different rights. If it is founded
on the right to claim a partition of what is joint, then the subject-
matter is different, for the joint property of A and B is not the
joint property of A, B and C.” Mr. 'Justive Ranode says
(p- GO0V :— This claim against the Khandves could not have been
joined in ihe old suit fora fumily partition without infringing the
provisious of sections 28, 29 and 44 of the Code about the mis-
joinder of parties and of subject-matters.”  All this secms to appl;f
equally to a case where the property nob included in the suit
belongs jointly to the plaintiff anl the defendant, and persons
who, though not “strangers ” in the sense of members of another
family, have no wore inlerest than “strangers” iu the property
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in suit, and, if so, it teems that Mr. Mayne’s third exception
should be enlarged so as to cover snch a ease.
We think that the Court below was right, and dismiss this

appeal with costs.
Appeal dismissed.

Before Mr, Jusiice Knox and Ar. Justice Burkiti.

GULKANDI LAL 4D orgERS (DEFINDANTS) v MANKNI LAL (PoAmwTIer).#
Civil Procedure Code, section 373—8uit for partition—Withdrawal
of suit—Joint petition by pariies peraying that the suif might be
struck o [f—Subsequent suit for partition berred.

The plaintiff snd the defendants in a suit for partition having arrived ab 5
compromise, presented o the Court a joint petition asking that the suit might
be struck off (klarij kardiys jewe). The Court passed orders accordingly in
the termsof the petition, striking off the suit. The terms of the comipromise
were not however inserbed in the deeree, and were never carvied out. Subse-
quently the plaintiff brought a sccond suit for partition of the same property.

Held, that it was incumbenton the plaintiff to see that the Court did its
duby and recorded a propar order in the suit with reference to section 375 of the
Cude of Civil Procedure, and that, as he had not done so, he must be taken to
have withdrawn his suit without permission to sue again, and his second suit
wes barred by section 373 of the Code.

TrE facts of this case sufliciently appear from the judgment
of the Court.

Pandit Moti Lal Nehrw (for whom Pandit' Mokhan Lal
Nehrw), for the appellants,

Mr. W. K. Porter and Munshi Gobind Prasad, for the res-
pondent.

Kxox and Burkrrr, JJ.—On the 27th July, 1889, the plain-
tiff-respondent to this second appeal sued the present appellants
and others, and prayed for the same relief in respect of what was
virtually the same subject-matter as he now sues for in this suit
the only difference ag regards the subject-matter is that in the
present suit a certain portion of the property, for the partition of
which he originally sued, has been omitted from the plaint. In
other respects the suit of 1889 and the present suit are precisely
the kame. Before ihe suit of 1889 was determined, the parties

* Second Appen.le. 840 of 1898 from a decroe of Rai Pandit Indar Narain,
Subordinate Judge of Farrukhabad, dated the 28th July, 1898, confirmivg a
decrée of Babu Prithi Nath, Munsif of Kaimganj, dated the 16tk March, 1898,
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