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“ I f  the tenants of a higher class sell their houses they should 
deduct |herefrom the haq-i~ohahamm (one-fourth) due. ’̂ That 
may either meau that the vendor is to leave with the purchaser 
the one-fourth due to the zamiudarj or it may mean that out o f the 
purchase-money received by him he is himself to make over one- 
fourth to the zamiadar. As to the obligation on the purchaser, as 
distinguished from the vendor, the passage is inconclusive. With 
regard to the rest o f the evidence the learned Judge expressly 
says, “  it shows that there is no fixed rule.”  By this we can only 
understand the learned Judge to msau that the haq-i-chaharum  
is sometimes paid by the vendor and sometim.es by the vendee. 
In other words, it is a case where the vendee does not show that 
the zamindar’s customary right is limited to a right against the 
vendor only. The result is that we must allow the appeal, set 
aside the decree of the lower appellate Court, and restore the 
decree o f the Oourt o f first instance with costs in all Courts,

Appeal decreetL
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When a teoaut, eitlier occupaucy or teuaut-at-will, plauis trees on lira kold* 
iiig, tbe proparky ia those trees, iu tlie abseuea of custom or contract to the 
eoutravy, attaelies to the laud, aa<i the toaaat has ao power of selling ov other­
wise traasffli'fiug those trees. Ajudhia, Wath v, SHal (I), Imdad Xhmtnit y 
Shaffirath (2) and M.aMsalia v. <3-ulah Kmtaar (3) referred to.

T h e  facts o f this case were as follows. One Ram Bakhsh, an 
occupancy tenant, planted certain trees oa his occupancy holding. 
He mortgaged those trees iu 1885 to Sheo Ratan. Subsequently 
to the mortgage Ram Baklish relinquished his tenancy, and the 
holding was taken possession o f by the zamindars. Then under a 
decree oa Ram Bakhsh's mortgage the trees were put up to a«cti»a 
and purchased by Sheoadhar. After this the land upon wliich
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Second appeal No. 15 of 1899 from a. decree of Babu Nilmadhih Bai, 
Judge of Small Cause Court, with powsi's of the Subordinate Judge of 
Cawnpore, dated the 28th September 1898, reyersing- a decree of Pandit Kanhia 
Lai, Munaif of Cawnpore, dated the 18th July 1898.

(1) (ISSl) I. L. R., 3 All., 587. (2) (1888) I. L. 10 All., 159.
(3) (1899) I. L, E., 21 All., 297.
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1901 tlie trees fstood was taken up for public purposes  ̂ and a sum of
Rs. 7 6 -8 -0  was paid as compensatiou in respect o f the  ̂trees.

V. This sum was reali îed by the zamindars, and thereupon the
auction-piirchaser Sheoadhar sued the zamindars for the recovery 
of the said sum. The Oourt o f first iastaace (Munsif of Gawn- 
pore) dismissed the suit. The plaintiff appealed, and the lower 
appellate Court (Small Cause Court with powers o f  a Subordi­
nate Judge) decreed the appeal and the plaintiff^s suit. The 
defendants accordingly appealed to the High Court.

Pandit Moti Lai Nehru (for whom Pandit Mohan Lai 
Nehru), for the appellants.

The Hou^ble Mr. Gonlan (for whom Mr. W. WallachJ, for 
the respondent.

K n o x  and B u b k it t , JJ.—The decision o f the lower appellate 
Court is clearly wrong, and shows a remarkable ignorance of the 
common law applicable to cases o f this kind in these Provinces. 
When a tenant̂  either occupancy or tenant-at-will, plants trees on 
his holding, the property in those trees, in the absence o f  custom 
or contract to the contrary, attaches to the land, and the tenant has 
no power o f selling or otherwise transfeiriug those trees. This is 
the law which has been laid down in Ajudhia Nath v. SUal (1), 
Imdad Khatun^. Bhagimth (2 ) and KausaliaY. Gulah Kunwar
(3). In this case when the respondent Sheoadhar took a mortgage 
o f the trees and in execution o f the decree on that mortgage pur­
chased those trees, he acquired in them no interest either by his 
mortgage or by the sale resulting frona it. There is nothing to
show that the zamindars, who were not made parties to his suit or
any o f the proceedings, were in any way cognizant of them. The 
appeal is decreed, the judgment and decree o f  the lower appellate 
Court set aside, and that of the Oourt o f first instance restored 
with costs.

The plaintiff^s suit will stand dismissed with costs in all Courts.
Appeal decreed.
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