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Befors Sir | Arthur Btrachey, Knight, Chief Justice, and Mr Justice
Banerjs.
BISHAN DIAL axp AvoTHER (DEFENDANTS) oo GHAZI-UD-DIN
. (PLAINTIFE).*
€ivil Procedure Code, seation 817—Suit by beneficial purchoser againsé car-
tified purchaser—=Suit not taken out of the seciion by reason of the bene-

Jfieial purchaser being in possession and claiming only a declaration of

kis tt{le—~Ezecuiion of decree.

The plaintiff came into Court, alleging that certain property of his having
been put up fo sale in execution of a decree against him, two of the defendants
had, at his request, purchased the said property in their own names and ob-
tained a sale certificate. He furtheralleged that the purchase-money had been
paid by him, and that he had all along remained in possession of the praperty,
and he asked for a declaration that he was the real purchaser and in proprie-
tary possession of the property in suit. Held that such a suit eonld not he
exempted from the prohibition contained in section 817 of the Code of Civil
Proceduxe, either upon the ground that the plaintiff being in possession claimed
only a declaration, or upon the gromund that there had been a retransfer to
the plaintiff, and » new title eveated in him by the action of the certified pur-
chagers. Sasti Churn Nundi v. Annopurna (1) and Monappa v. Surappa (2)
distinguished. Aldwell v. Ilali Bakhsh (8), Mussumot Buhuns Kowur v.
Lalla Buhooree Lall (4) und Lokhee Narain Roy Chowdhry v. Kalypuddo
Randopadhya (5) referred to,

Tax facts of this case are fully stated in the judgment of the
Chief Justice.

Munshi Jang Bahadur Lat, for the appellants.

- Mr. W. K. Porter and Pandit Moti Lal Nehru (for whom
Maulvi Ghulam Mugtaba ), for the respondent.

StrA0EEY, C. J.—The question raised by this appeal of the
defendants Nos. 2 and 3 is, whether the Courts below ought not
to have dismissed the suit as barred by section 317 of the Code
of Civil Procedure. T'he plaint sets forth that the plaintiff is the
owner of a zamindari share, which was advertised for sale in exe-
cution of a money decree of Kishan Lial and others. At that time
there were other decrees against the plaintiff,and in order to protect
the property against those decrees, the plaintiff made an arrange-
ment with the -appellants, by which “the -waid property was

® Second Appeal No. 801 of 1898, from o deereo of L. G&. Evans, Esq,, Dis-
“triet Judge of Aligarh, dated the 18th July 1898, modifying a decrce of Maulyi
Ahmad Ali Khan, Additional Subordinate Judge of Aligarh, dated the 30th Sep-
tember 1897, .
(1) (189%6) I L. R, 23 Cale,, 699. - (8) gmss; L L. R, 5 AlL, 475,
(2) (1886) I, L. R., 11 Mad,, 234, (4) (1872) 14 Moo. I A, 496
I (5) (1876) L. B., 2 L. A,, 154. ) :
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* purchased with ihe plaintiff’s money fictitiously in the names of

the defendants Nos. 2 and 8, in whom the plaintiff had full confid-
ence by reason of their relationship with the defendant No. 1,
and after the purchase the procecdings as to the acquisition of the
sale certificate and possession, and as to the mutation of names
were had in the names of the defendants Nos. 2 and 3, at the
expense of the plaintiff, but in fact the plaintiff is the owner of it,
and he is in proprietary possession of the said property by mak-
ing collections and assessment, and pnying the revenue.” That
sale took place in September, 1893, The plaint goes on to say
that recently disputes arose, and in March, 1696, a shareholder in
the same village applied for partition, and the aefendants, appel-
lints, being entsred as the owners of the share in question, were
made parties to the partition proceedings. The plaintiff then
sought to get his nawme substitated, bui the defendants, he says,
« dishonestly denied the plaintiff’s proprietary title ”

Paragraph 7 of the plaint is as follows:~“The defendants
are noi the owners of the property; nor are they in possession
thercof ; on the contrary, the plaintiff is the owner thereof, and

it was with his own money that the property in suit was purchas-

ed, only fictitiously in the names of the defendants Nos. 2 and
3, and the plaintiff is in possession thereof till now, but owing to
the defendants’ bad faith the plaintiff apprehends loss of his pro-
perty. The plaintiff, therefore, prays for the following reliefs :—

“(a) By establishment of the fact that the plaintiff is the
real purchaser of two-thirds of 6 biswas 8 biswansis 15 kach wansis
3% nanwansis share in mauza Paniara Abdullahpur, and is in pro-
prietary possession thereof, it may be declared that the defen-
dants, or any of them, are, or is, not the owners, or owner, of that
property.

() If by reason of entry of names in the revenue papers,
the plaintiff he considered out of possession by the Courts, then he
may b put in proprictary possession of the property.”

Tie defendunt No. 1 was ouly a pro formd defendant. . The
other defeidants pleaded the provisions of section 317 of the

Code, and further denied that the plaintiff was the real purchaser
et t]ze sale in September, 1893, and that they had purchased on -
his behalf,  That being the uature of the suit, the question is



YOL. XXIIL] ALLAHABAD BERIES, 177

whether section 317 applies. Section 317 provides that “ No suit
shall be maintained against the certified purchaser on the ground
that the purchase was made on behalf of any other person, or on
behalf of some one through whom such other person claims.

¢ Nothing in this section shall bar a suit to obtain a declara-
tion that the name of the certified purchaser was imserted in
the certificate fraudulently or without the comsent of the real
purchaser.”

There are no allegations of fraud in the plaint which would
make the second paragraph of the section apply. There can be
no doubt that this is o suit against certified purchasers. The
plaint clearly proceeds throughout upon the ground that the
purchase was made by the certified purchasers on behalf of the
plaintiff. That is the whole basis of the suit asset forth in the
plaint ; and the relief claimed ie in express terms a declaration
that the plaintiff was the real purchaser, and that the certified
purchagers were not the real ones. The suit further appears to
me to clearly exemplify the misehief against which section 317
is directed. It is the case of & judgment-debtor trying to evade
and defeat his creditors by purchasing the property, which
should be available for their debts, secretly in the name of other
persons, and afterwards setting up his claim as the real owner.
The decision of the Full Bench of this Court in Aldwell v. Zlahi
Bakhsh (1) supports the view that section 317 would apply to a
suit of this description, The lower appellate Court has held that
section 317 does not apply, principally on the authority of Sasti
Ohurn Nandi v. Annopwrna (2). If the lesrned Judges in that
case mesnt to lay down that section 817 applies only where
the plaintiff, being out of possession, seeks to recover possession
from a certified purchaser, and can never apply to a suit by a
plaintiff in possession for a declaration that the certified pur-
chaser out of possession was not the real purchaser, I cannot
agree with them. I agree that section 317 ‘must be construed:
strictly and not extended beyond its express terms. But its
language is absolutely general : the only conditions are (1) that the
~ suit must be one brought against the certified purchaser, and (2)
that the suit must be based on the ground that the purchase was

(1) (1833) L, L. R., 6 All, 478, (3) (1896) L, L, B., 23 Cale., 699,
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made on behalf of any other person or on behalf of some one
through whom such other person claims. No doubt that is the
only ground of the suit which section 317 prohibits. ‘Lhe section
would not apply where the suit was based, not on the ground
that the purchase was benami, but upon some other independent
ground, In the Calcutta case the alleged ground of fraud was
held not to be proved. The plaintiff there had been in possession
for eight years. The terms of the plaint are not set forth in the
report, but, from the judgment, I infer that the Judges regarded
the suit as based upon the plaintiff’s title by possession, which
would be good against any person who could not show a better
title, and which the defendant met by setting up a sale-certificate in
his own name as purchaser. I understand the learned Judges to
mean that that suit was based, ot on the ground mentioned in
section 817, but on the title by possession only, and that section
317 does not make a declaratory suit a suit on the ground
mentioned in the section, if it is expressly based upon some other
ground, and if the question of the certificate is only introduced
by the defendant in reply to the claim. Whether that view is
correct or not, is a question on which I express no opinion. All
depends upon the nature of the suit as shown by the plaint, and
in the present case the plaint proceeds throughout upon the
ground that the purchase was f(enamt, and expressly prays
for relief upon that basis. - No doubt in the course of the plaint
the plaintiff alleges that he is in possession, and has been in
possession since the sale. But having regard to relief () and
the plaint as a whole, it appears to me that the fact of possession
is only stated as a basis for the prayer for a declaration, in refer-
ence to the terms of section 42 of the Specific Relief Act. Before
leaving section 317 I should add that the second paragraph seems
learly to imply that not merely a suit to recover possession,
but a suit for a declaration, on the ground specified, would be
barred, unless the declaration payed for was that the name of the
certified purchaser was inserted in the certificate fraudulentfy or
without the consent of the real purchaser. The learned counsel for
the respondent referred to the decision of the Madras High Court in
Monappa v. Surappa (1). He suggested that we should direct an’
' {1) (1886) L L. R., 11 Mad., 284. '
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inquiry, similar to that directed by the Madras High Cowt, 28
to whether the conduct of the defendants after the purchase, #0d
particularty their allowing the plaintiff to remain in possession,
amounted to a transfer or waiver in favour of the plaintiff of their
title and possession. There can be no doubt that a certified pur-
chaser may after the purchaser do some fresh act which may
have the effect of ereating a new title in the plaintiff’s favour
by way of transfer. A suit based upon any title so created
would not be barred by section 317, because it would not be a
snit on the ground that the purchase was made on behalf of any
person other thun the certified purchaser. It would be a suit
accepting the eertified purchaser as the real purchaser, and claim-
ing, not by virtue of the purchase as ome made on the plain-
tiff’s behalf, but by virtue of a new right subsequently created
by the certified purchaser. But the plaint in this suit sets up a
totally different case from that. It does not sccept the certi-
fied purchaser as the real purchaser. It does not allege any fresh
act subsequent to the purchase as creating the plaintiff’s title ;
but proceeds throughout on the view that the plaintiff was the
real purchaser, and relies on the purchase as creating his title.
I caunot agree with some of the observations eontained in the
judgment in the Madras case. The learned Jydges, if T may res-
pectfully say o, appear to some extent to confuse the judgment
of the Privy Council in Mussumat Buhuns Kowwr v. Lalla
Buhooree Lall (1) with the later judgment in Lokhee Narain
Roy Chowdhry v. Ealypuddo Bandopadhya (2). 1t is incorrect
to say that their Lordships of the Privy Council in the earlier
cage expressed approval of the view taken by the Caleutta Migh
Court regarding waiver by the certified purchaser in favour of a
person claiming as the real purchaser. So far as their Lordships
in that case refer to the question of waiver, they appear to dis
agree With the observations of the High Court. They say that the

former demsmm, to the offect that where the real owner has been

permltted to have or retain possession by the ostensible purchaser,
the latter cannot insist on his certified title to recover, do not,

as the High Court suppose, rest on the ground of waiver, but
upon the Jegality of benamsi transactions, cxcept in go far as such

(1) (1872) 14 Moo., 1. A., 496. (2) (1875) L. R, 2 1. A., 154,
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transactions are restricted by some express statutory provision,
They say that “the Code had certainly not for its object the
desire to confer a benefit on fraudulent benamidars. Its provi-
sions must have been framed on grounds of public policy to
which the doctrine of waiver is not properly applicable.” They
also say that the mere permission to hold possession cannot
alone give or transfer a title from the benamidar to the real
owner.” In the second of the two Privy Council cases the
passage at page 156 of the report, implies no approval of the High
Court’s observations as to waiver. Their Lordships only say that
in the circumstances of that case ¢ it was material to inquire under
what circumstances possession was “ given by one party to the
other, and whether, by reason of the antecedent relations between
the parties, it was meant to operate as a transfer of the property.”
Tt is to be observed that these decisions were prior to the passing
of the Transfer of the Property Act, 1882. In cases arising after
the passing of that Act ard subject to its provisions, it is more
than ever true that “ the mere permission to hold possession can-
not alone give or transfer a title from the benamidar to the real
owner,” nor do I see how, in the case of property exceeding Rs.
100 in value, such a transfer could legally be effected except by
means of a registered instrument. Under these circumstances
I do not think that we ought to direct the inquiry suggested by
the learned coumsel. I think that the judgment of the lower
appellate Court was wrong, and that the suit was barred by section
317 of the Code. I would therefore allow this appeal, set aside the
decrees of the Courts below, and dismiss the suit with costs
throughout. It is unnecessary, under the circumstances, to consi-
der the objections under section 561 of the Code as to costs, and
they are dismissed. '

Bangpir J.—I agree in holding that section 317 of the Code
of Civil Procedure, is a bar to the maintenance of the Ppresent suit,
The suit is one against certified purchasers, on the grousd that
the purchase was made by them on behalf of the plaintiff, » It
therefore clearly comes within the purview of the first paragraph
of the section. The Courts below have relied on the ruling of the
Calcutta High Court in Sasti Churt Nundi v. Annopurna 1)

(1) (1898) 1. L. B.38Cale., 699,
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in support of their view that the section i not applicable to a suit
like the present. If the suit in that case was not framed in the
terms of section 317, that case is not analogous to the present. But
if the learned Judges who decided that case meant to hold that a
suit of the nature of the present suit was not open to the objection
that it was precluded by the provisions of section 317, T am un-
able to agree with that view. There is nothing in the section
which makes it in applicable to a suit for a declaration of right
on the ground that the auction-purchaser purchused the property
on behalf of the plaintiff or his predecessor in title. On the con-
trary, as has been pointed out by the learned Chief Justice, the
inferonce which arises from the second paragraph of the section
is, that the first paragraph is not confined to a suit for recovery
of possession only. As for the ruling of the Madras High Court
in Monappa v. Surapps (1), it is difficult to agree with the view
expressed by the learned Judges in that case, baving regard to the
observations of their Lordships of the Privy Council, to which
the learned Chief Justice has referrved in detail, IFurther, since
the passing of the Lransfer of Property Act, 1882, if is extremely
doubtful that ownership ean be transterred otherwise than under
the provisions of that Act. I agrec in making the decree pro-

posed by the learned Chief Justice.
, dppeal deoreed.

PRIVY COUNCIL.

M.AHARAJ & OF BHARTPUR, PrrrrronNes-ArPELIANT o RANI KANNO
DEI, OBJECTOR-RUSRONDENT,
On appeal from the High Court for the North-Western Provinces.
‘Construction of a decree upon @ moréyage—1Interest o date of realization
of a morégage delt—.det No. IV of 1882 (T'ransfer oj'PropsriJ Aet),

section 88,

Seetion 58 of the Transfer of Properby Actk, 1832, does not have the effect

of limiting interest to the period preceding the date, fixed by a dedveo uponga
mortgage, for payment of the prinecipal and interest of the money secured,
nor ofprecluding intorvest from exteuding over the sime down to realization
ofsthe entiro amount due. In a suit upon s mortgege the plaintiff’s entire
claim was decrced in 1886 with inforest during the suit and fukure interest

Present :—Lorps Hosmouse, MaowacrTEN and LivpLey, 81k Ricmarp
Covcr and Siz HExey STRONG:
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