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1892 (55 Vie. Cap. IX ) and Bombay Act I I I  of 1865, acoordiBg 
to whielk coutracts collateral to or ia respect o f wagering transao- 
tious cannot support a suit. It is contended, however, that there 
is nothing in the present case to show that the defendant ever 
authorized the plaintiff to enter into transactions in differeaces 
only or other than genuine transactions of sale and purchase, that 
the plaintiff in entering into gambling transactions exceeded his 
authority, and that consequently the defendant is not liable either 
to make good the losses or to pay the commission. We construe 
the judgment o f the lower appellate Court, however, as finding 
that the defendant was aware o f  and authorized the plaintiff to 
enter into the transactions in question. That being so, the order 
o f the lower appellate Court remanding the case under section 562 
is correct, and this appeal must be dismissed with costs.

Appeal dismissed.

1901

'Bsfote Sir Arthur Stra-ol.e/1, 'Elnight̂  GMef JusHce, and Mr. Justice 
Banerji.

HABIB BAKHSH and othbes (Dbibndakis) v. BALDEO PRASAD 
AlTD OIHEES (PiAIirTIFPS}.*

Qitil J?rooeiure Oode, sections 562, 564, 5GQ—Appeal—Bemand —Power of  
appellate Court io remand fo r  trial on the. merits otherwi»e than under 
the provisions o f  seetion 562. ^
Section 5G4 of the Code of Civil Procedure must-be read subject to the 

other provisiotts of the Code, for example, those contained in section 27, section 
32, or section 53. An appellate Court has power to make an order under 
any of those sections, and in order to give effect to the provisions of the 
section which is applicable, it is necessary that it should in certain cases send 
back the case to the Court of first instance: Under Buch circTimstanees section 
504 of the Code will not preclude an appellate Court from remitting a case to 
the Court of first instance. Rame-'thur Singh v. Skeodin Smgh {!), Mfthgu 
Kuar V. Faujdar Kuar (2), Mullu Khan v. Than Singh (3), Burga Dihal Dm 
V. Anoraji (4), Salima JBihi v. Sheikh Muhammad (5), Mihin Lai v. Imtiat 
AH  (6), Eajit Earn v. Katesar Nath (7)> Ganesh JBhihaji JuveJcar v. Shijahi 
Krishna Jwehar (8) and Kolw Mulasheri Nayar v. Chend% (9) referred to. ^

* Second Appeal No. 780 of 18'j8, from a decree of Bahu Sanwal Singh, Judge 
of the Court of Small Causes, Agra, with powers of a Subordinate Judge, dated 
the 24th June 1898, reversing a decrec of Khwaja Abdul AU, Munsif of Agra, 
dated the 29th March 1898.

(1) (1889) L L. B , 12 All., 510. (5) (1895) I, L. E-, 18 AIL, 131.
(2) Weekly JTotes, 1891, P -105. (6) (1896) I. L. B , 18 All., 332.
(3) Weekly Notes, 1831, p. 187. (7) (1896) I. L, E., 18 All., 396.
(4) (1894) I. L. B., 17 All., 29. (8) (1886) I, L. R., 10 Bom., 398.

(9) (1895) I. L. R., 19 Macl., 157.
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1901 T h e  facts o f  this case are fully stated in the judgment o f  the
Chief Justice,

Bakhsh Maulvi Ohulam Mujtaba and Mnnlvi Muhammad Ishaq,
Baiideo for the appellants.
PxEAsAD. Banerji and Pandit Sundar Lai, for the respon­

dents.
STRA.CHEY, C. J.— Apart from an unimportant matter relating 

to the wording o f the decree, the appeal o f the defeudauts is based 
upon a purely technical ground in reference to an interlocutory 
order, by which the lower appellate Court on appeal directed the 
amendmeut of the plaint, and that the case should be sent back to 
the Court of first instance for trial on the merits. The suit was 
for possession o f certain land claimed as belonging to a temple. 
It was originally brought in the names o f the managers o f the 
temple. Upon an objection raised by the defendants, the Court 
o f first instance ordered that the plaint should be amended by 
substituting as plaintiff the name o f the idol o f  the temple. -With 
regard to the merits of the case, various issues o f fact were framed, 
and the first Court, after taking evidence and trying all the issues, 
dismissed the suit. The plaintiff appealed, and the lower appel­
late Court held, on the authority of Thahur Raghunathji Maka- 
mj V. Shah Lai Ghand (1) that the suit could not be brought 
in the name of the idol. The Court followed the course which 
was taken by the High Court in that case, directed the amend­
ment of the plaint, and remanded the case for re-triai. So far as 
the remand is concerned, the words used by the Court in its order 
were as follows:— and remand the case under section 562 o f the 
Code of Civil Procedure (by analogy) to the lower Court to be 
restored to the file, and pro ceded with and decided on the merits 
in accordance with law.” The amendment o f the plaint which 
the Court directed was by substituting as plaintiffb the names o f  
the managers o f the temple in place of the idol. No appeal was 
brought against the order of remand. The plaint was amended, 
the case was retried "by the Court of first instance, fresh evidence 
was given, a fresh judgment was recorded, aud ultimately ihe 
Court again dismissed the suit on the merits. The plaintiff 
appealed, and their appeal.wag succepsful. The lower appellate 

(1) (1897) I, L. 19 AIL, 330.
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Court decreed the claim. ' Against that decree the defendants now 
appeal, and the appeal is practically confined to the order o f remand 
which, it is contended, was ultra vires and illegal. So far 
as regards that part o f the order which directed the substi­
tution as plaintiffs o f the managers of the temple for the idol 
o f the temple, I think there can be no doubt that the order was 
perfectly right. It was justified, I think, by the ruling which 
the lower appellate Court referred to and by section 27 o f 
the Code of Civil Procedure, which empowers a Court to make 
a necessary substitution of plaintiffs under certain conditions 
at any stage o f the suit, including the stage o f appeal. The 
objection, however, mainly oonoern^, not the amendment of 
the plaint, but the following words remanding tlie case to the first 
Court for re-trial. It would be very unfortunate i f  we were com­
pelled, on such a ground as this, to set aside the second decision o f 
the suit on the merits; but still, i f  that is the necessary effect o f 
the provisions of the Code; it must be done. The appellants rely 
on the provisions o f section 56i  o f the Code, which provides that 

an appellate Court shall not remand a case for a second decision, 
except as provided in section 562;” and there can be no doubt 
that the order o f remand in question was not o f the nature con­
templated by section 562, because the first Court had disposed o f 
the suit, not upon a preliminary point, birt upon the merits 
after trial o f all the issues. The appellants further rely on the 
judgments of the Full Bench of this Court in Uameshar Singh 
V. Sheodin Bingh (1). It was there held that where the first 
Court had decided the suit, not upon a preliminary point, 
but upon the merits, and on all the evidence and on all the 
issues, the lower appellate Court had no jurisdiction to remand 
the case under section 562; and that having regard to section 
564, both the remand order and all the proceedings subsequent 
thereto were ultra vires and illegal. The Court furfcheJ* 
rejected the contention that such a defect in the order o f remand 
would be covered by the provisions o f  section 678. It is to 
be observed that in that case the order o f remand expressly 
purported to be made uflder section 562; whereas here the lower 
appellate Court evidently considered that section applicable only 

(1) (1889) I. L. B., 12 All., 510.
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i 90i by way of analogy, and evidently therefore conceived itself to be
■ justified by some other provisions of the law. Further, in that
Ba ih sh  case no provision o f the Code other tlian section 562 was suggested
Baedeo as possibly justifying the remand, Again, the Full Bench o f the
PsAsiD. Qfjupj; Jq dealing with that case, themselves remanded it to the lower

appellate Court, with a direction to restore the appeal to the file, 
and to dispose of it aooording to law j and as the lower appellate 
Court had not disposed of the case upon any preliminary point, tlie 
Full Bench clearly considered that section 564 did not stand in the 
way of this Court in second appeal making a remand for a second 
decision, otherwise than as provided in section 562. It appears to 
have been considered in various cases that by reason of the words 
in section 587 making the procedure of chapter X L I  applicable to 
second appeals only “  as far as may be,” and the fact that section 
565 cannot in strictness be applied to a Court o f second appeal, 
limited by the restrictions o f sections 58i and 585, sectio,ji 564 
does not preclude a Court of second appeal from remanding a case 
for re-trial, even where the first Court has not disposed o f the suit 
upon a preliminary point—see the oases reported in I. L. R., 10 
Bom., 398; I. L. R., 19 Mad., 157; W. N., 1891, p. 187; W. N., 
1891, p. 105, and I. L. E., 17 A ll, 29, where it was suggested that 
although there wa  ̂ no section in the Code strictly authorizing a 
remand, the Court was warranted deUto justiticB under the 
circumstances ii.i setting aside all the proceedings o f the Court 
below, and directing the Court o f first instance to retry the case. 
That is the distinction which appears to have been drawn between 
the powers of a Court of first appeal and those o f a Court of 
second appeal with reference to the prohibition contained in sec­
tion 564. JEven as regards Courts of first appeal, however, there 
are oases in, which it has been held that, notwithstanding section 
<564, a Court of first appeal may scmetimes semand a case for re­
trial where the Court of first insta joe has no acted in the manner 
described in section 562. One of these is the case o f Salima Bibi 
V. Shaikh Muhammad (1). In that case, which was a ‘'first 
appeal, there had been a Misjoinder of causes o f action, and the 
order of this Court was as follows:— We set aside the decree 
belojv, and direct the Court below to perform the duty which that 

(1) (1895)I.L.E.,18AE,181.
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Court ought to have performed under section 53, of Act No. jgoi
X IV  o f 1882, that is to say, we direct the Court below to return the HABnT
plaint to the plaintiffs for ameudmentj so that the plaintiffs may B a k h s h

elect which of theai are, or is, to continue as plaintiffs or plaintiff B a id b o

in the suit.’ ’ So that it was there apparently held that, in order 
to enable the provisions of section 53 to be carried out, the Court 
o f first appeal had power to remand the case, and direct the Court 
o f first instance to do its daty under that section. Another case is 
B ajit Bam v. Katesar Nath (2). That had reference to a defec­
tive verification o f the plaint, and the Court considered what was 
to be done i f  the defect were not discovered until the suit came 
before an appellate Court. At page 399 o f the report the follow­
ing observations oocur:— Further, if the amendmeot is one 
going to the maintenance o f the suit, and the defect in the plaint 
is not discovered until the suit gets into a superior Court on 
appeal, the appellate Court, in our opinion, can either order the 
amendment to be made in that Court, or, for example, in a case 
where there has been not only misjoinder of parties, but misjoin­
der o f causes o f action, the appellate Court may order the Court 
o f first instance to do what it ought to have done at the proper 
stage of the suit, when the suit was before it, and return the 
plaint to the parties, so that they may make their election as to 
which of them is to continue the suit, and may make the necessary 
amendments.”  There again the view taken 'hj the Court appears 
to have been that the appellate Court has the power in question 
by virtue o f  the requirements o f section 53 o f the Code. The 
difficulty is that, apart from sections 562 and 566, no express power 
o f remand is given by the Code ,to an appellate Court. In the 
present case the sections o f  Chapter X L I  do not appear to 
have been applicable. Section 562 was not applicable for the 
reasons which have already been sufficiently given. Then 
could the appellate Court have acted under section 566 ? I  do not 
think that that would have sufficiently met the requirements of 
the case. Under that section a remand is ncjt made for a further 
trkl and decision by the first Court on the whole, case, but only 
for findings on specified issues to enable the appellate Court itself 
to pass’ a proper decision. But what the Legislature contemplated

(3) (1896)’.!. L. B.,n8’AIl/896.
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1901 was, that litigants sbonld have the decisions of two Courts upon
— —  the whole suit. Upon this point reference may be made to the
Bakhsh observ’iitions containGd in the judgment in M ih in  L a i  v. Im tia z

Bam)eo (1). Except that that case was a second appeal, it has a very
P e a s a b . close hearing upon the casa now before us. The head-note,

which correctlv sinnmarises the judgment, is as follow s;—  
When a Court he.iring an appeal is of opinion that a person not. 

a party to the suit, and'not entitled to be brought on the record 
in a representative capacity, sliould be a party to the record, 
its proper course is to remand the c;ise to the Court of first 
instance, and to direct that Court to bring on a particular 
person as a defendant, or as a plaintiff, i f  he consents, give him 
time to tile his statement and opportunity to produce his evidence, 
and try tbe issues raised between him and the opposite side.”  
These observations were no doubt obiter dicta, but they are note­
worthy as an instance in which an appellate Court was treated as 
having a power of remand otiierwise than under section 562, in 
order to give etfect to the provisions of another section o f the code, 
namely, pection 32, which was applicable at the stage o f appeal, but 
to which effect could not be given without directing the Court of 
first instance to take evidence, and in fact retry the snif. Pro- 
ooeding with the sections of Chapter X L I, section 568 no doubt 
allown an appellate  ̂ Court in certain cases to take additional 
evidence But I  doubt whether that section would apply to a 
case where a new plaintiff was substituted under section 27, or a 
new party added under section 32 o f the Code at the stage of 
appeal. In such a case the new party so brought on the record 
could not be affected by the evidence already taken in his absence ; 
he must be allowed to raise further isfiues, and to support his 
claim or defence by evidence o f his own. I think that section 
568 merely contemplates a case where there is on the record 
evidence to be considered between the parties, but where further 
or additional evidence is required to be taken into consideration 
along with that alre'ady given. It was indeed admitted by the 
karnrd vakil for the appellants that the sections in Chapter l (L I  
to which I  have referred would not apply to sach- a ease as the 
lower appellate Court here had before it when making its order

(I) (IS96) 1. L. n., 18 All., 338.
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o f remand. Then what is to be done when a Conrt o f  fippeal igoi 
finds it necessary to act iinrler section 27, or section 3*2, or under 
section 53 o f the Code? Where new ifcsiiê  have to be framed, B a k h s e  

and evidence taken upon those is'snes, it mns't be done eitiier in Baldeo 
appellate Court or in the Court o f first insianue. I f  se -lion 508 leasab- 
is not applicable, I  do not see what other power an appellate Cuurt 
has to do what is necessary in such a crse ; or in other word-;, to 
aa=ume the functions o f a Court of original jurisdiction. It 
follows that what is to be done for the purpose of giving effect 
to the provisions o f the law which I have referred to must be 
done by the Court of first instance, and if so, it follows that t'le 
appellate Court must have power to direct the Court o f first 
instance to do it. That power i.« not contained in section 6̂ )2, 
but it is implied by the requirements o f  the section to which 
the appellate Court is giving effect, and the only question is, how 
is it to be reconciled with the terms o f section 561? The most 
general rule of the construction o f statute < is, that everv of 
the statute must be read with evory otherpirt, and ■Urt effeci must 
not be given to one part in puch a manner as to defeat the res-t.
All parts of the statute are o f equal authority, and sections 27, 32, 
and 63, for instance, must be given effect to, at the stage o f 
appeal or otherwise, as much as section 564. It  ig just as if sec­
tion 664 wer(3 preceded bv the words siibjpctto the requirements 
o f any other provision o f  this Code.”  Where a rpnifinrl was not 
necessitated by the provisions of section 27, section S2, section 53 
or any other provision of the Code, then no doubt, section 564 
would have full effect and would exchide a remand except as 
provided in section 562. I  prefer this wny of looking at the 
matter to saying that, apart from the specific provisions of the 
Code, which, after all, purports to contain the whole law of 
Civil Procedure, an appellate Court has an inherent power of 
remand ex dehito justiticB. The result is that I  think t' e order 
o f remand was justified in this case, and that the appeal therefore 
fails.

1}he only other point has reference, as I  have said, to the 
wording of the decree, which, T think it is now qomtttoii ground, 
is ambiguous in its descripfcioo. o f the plaintiff’s claim, which it 
allows. The decree will be vari'^d in the following way, which
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1901 removes the ambiguity in question. . From the words “  the
resultdow n to “ erected h j  the defendants”  the following will

174 THE I2TD1AK l I w  SBPQBTS, [yO L. XXIII.,

P b a s a d .

Bakesh be substituted. “  The result of this will be that the plaintiff’ s
BAiiao claim for possession o f so much o f the land forming part o f

No. appertaining to the temple called Kuanwala, situate in 
the village Mau as is covered by the chahutra io. dispute marked 
yellow on the plan annexed to the plaint for removal o f the thatoh 
erected by the defendants on the said chahutra’  ̂ With this 
variation the rest of the decree will stand. The appeal is dis­
missed. As the appeal has substantially failed, the respondents 
will get their costs. '

B a n e e ji, J.—The main question which arises in this appeal 
is by no means free from difficulty. The difficulty arises by 
reason of the provisions o f section 664 o f  the Code; but, as has 
been pointed out by the learned Chief Justice, that section 
must be read subject to the other provisions o f  the Code, for 
example, those contained in section 27, section 32 or section 
53. An appellate Court has the power to make an order under 
any of those sections, and in order to give effect to the provisions 
of the section which is applicable, it is necessary that it should, in 
certain cases, for the ends o f justice, send back the case to the 
Court of first instance. Section 664 does not seem to preclude an 
appellate Court from remitting a ease to a Court o f  first instance 
under the circumstances indicated above. This is the view 
which has been taken by this Court in the several cases to which 
the learned Chief Justice has referred, and I see no reason why 
we should depart from that view. ■ The rulings in those • cases 
justify the order of remand impugned in this appeal. I agree in 
making the decree proposed,

Appeal dismissed.


