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1901 to which, we have called attention. We wish specifically to indi
cate our approval o f the view taken by the District Magistrate, 
that the motive with which a public highway is obstructed is 
absolutely irrelevant. We also agree that any obstruction on a 
public road is a nuisance, whether in point of fact it causes 
practical inconvenience or not. The land upon which it is built 
may not beat the time necessary for the continuous use o f the 
road. An increased traffic might make it so.

We may add that although the verdict of the majority o f the 
jury must be accepted by the Magistrate, this means that the jury 
should have heard together and tried the matter which had been 
referred to them; the decision o f three of them acting in the 
absence of the other two is wholly invalid. For these reasons we 
set aside the order o f the 11th of July, refusing to grant to the 
jurors enlargement o f time, and all proceedings and orders subse
quent thereto. We direct the District Magistrate to take up the 
case from that point, and to deal with the application o f Che two 
jurors for enlargement o f time to the best o f his discretion.
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Before Sir Arthur Strachey, Knight, Chief Jtisiice, and Mr Justice JBanerji.
KALKA DUBE ( D b o e m - h o l d b b )  t>. BISHESHAE PATAK and o t h e r s

(JxTDGilENT-DEBTOBS).*
Execution o f decree—Limitaiion—Act No. X V  o f  1877 (Indian Limitation 

ActJ, Sch a, Art. 179.
JSeZt? tliat an application for execution of a deci’eoj wliicli was defective 

ouly in that it stated incorrectly the date of a previous application for execn« 
tion (such dat&beiug, under the circumstances of the case, quite immaterial), . 
and which was amended within three days of an order of the executing Court 
requiring the amendment, could not be treated aa an application not in accord
ance with law within the meaning' of article 179 of tliewsecond schedule to the 
Indian Limitation Act, 1877. Gojpal GJmnder Manna v. G-osain Das Kalay 
(l), followed.

T h e  facts of this case sufficiently appear from the judgment 
of the Chief Justice. ^

* Second Appeal No 706 of 1898 from a decree of X  Denman, Esq., DiS' 
trict Judge of Allahabad, dated the SOth June 1898, confirming a decree of 
Baha Mohan Lai, Subordinate Judge of Allahabad, dated the 29th January 18ff8.

(1) (1898) I. L. R., 26 Calc., 59-4,
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Mr. J. Simeonf for the appellant.
Paudit 8undar Lai, for the respondents.
Stbaohey, C. J. (BanerjI; J., conouiTing).— We entirely 

agree "with the view expressed by the Full Bench o f the Calcutta 
High Court in Gopcd Ghunder Manna, v. Gosain Das Kalay, 
(1). lu  the present case the decree was passed on the 10th Sep
tember 1894. On the 10th September 1897; an application was 
made by the decree-holder for execution o f the decree. That 
application was entirely in accordance with law  ̂ except in one 
particular: it stated a previous applioatiou for execution as hav
ing been made on the 8th September 1894, whereas the correct 
date was the 27th o f August 1894. That defect was wholly 
immaterial, because, whether the correct date of the previous 
application was the 8th September or the 27th of August 1894, 
the application o f the 10th September 1897 was equally within 
time. On the 17th o f September 1897, the Court passed an order 
refcurniug the application for amendment within two days, and 
the application was returned for amendment on the 18th o f Sep
tember. On the 21st September the order was complied with, 
and the application amended. On the 28th September 1897 the 
Court struck o f f ”  the application on the ground that there had 
been delay in complying with the order,—a dela^ o f two days 
only in making an amendment o f this extremely trivial defect. 
On the 30th September the decree-holder made a fresh applica
tion for execution, and that has been dismissed on the grouud 
that the application o f the 10th September was not an application 
for execution in accordance with the law, so as to give a fresh 
starting point for limitation under article 179 o f the second 
schedule of the Limitation Act, 1877. The result, then, o f that, 
trivial defect, which was remedied almost immediately, has been 
that execution o f the decree has been altogether denied to this 
decree-holder, who now brings this appeal. The only possible 
way to deal with this case is to treat the defect as too trivial to 
prevent the application o f the 10th September 1897 from bemg 
an application for execution substantially in accordance with law. 
W e agree with the Calcutta and Madras High Courts in holding 
that that is what article 179 means. Any other view would -paly

(1) (1898). I. L. E., 25 Calc., S94.
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be in the interest of technicality, and would be productive o f serious 
injustice to decree-holders. The appeal must be allowed, and the 
orders of the Courts below set aside, and we direct the first Court 
to proceed with the application o f the 10th September 1897 for 
execution in accordance with law. The appellant will have his 
costs of this appeal.

Ap'peal decreed.

He fore Mr. Jtisiice JBlair aai Mr. Justice AiJcmtm- 
HAE SHANKAE PRASAD SINGH (Jttdgmsnt-mbtob) ». BAIJIfATH DAS 

aTHEES (D E O E E E -H O IB E E S).*

Civil Prccedure Code, section 26(3—Execution o f  decree—Attaelment— 
Annuit'^ payable to vendor hij vendee o f  immovable property,
Seld that where a person made over property to the Court of Wards, partly 

iu consideration of a present payment, and partly in conaideration of an 
annuity payable to the vendor, such annuity was property of the vendor which 
was capable of being attached in execution o£ a decree against the vendor, 
Saridas Acictrjia v. Jiaroda Kishore Aeliarjia (1) and Manisuoar Das v. 
Baboo M r  Pertab Sahtt (2) referiod to. Syud Tuffwzool Eossein v, 
Bughoonath Pershad (3) distinguished.

T h e  facts of this case sufiioientlj appear from the judgment 
o f the Court,

Munshi Jang Bahadur Lai, for the appellant.
Munshi OoJml Prasad, for the respondents.
Blaie and ''Aikman, JJ.—One question--and one only—is 

urged in this appeaf. A  judgment-debtor sold his property to 
the Court o f Wards for consideration; part o f which was present 
payment, and part of which was an annuity payable to the 
judgmeut-debtor. We can see no distinction between the Court 
of Wards and other purchasers, It is urged upon us that under 
the deed o f sale the judgment-debtor undertook not to alienate 
such annuity. In our opinion such a stipulation is wholly 
inoperative to defeat the claim of a judgment-creditor. It seems 
to us that the anauity falls within section 266 o f  the Code o f 
Civil Procedure as being money belonging to the judgment- 
debtor. «

The decree was obtained in 18.74, and at th*at time and up to 
the period, not less than six years later, at which the property was

* First Appeal No. 81 of 1000, from a decree of Maulvi Syed Zain-ul-AbdiUj 
Subordinate Judge of Ghazipur, dated.the 15th January 1800.

(1) (1899) I. L. E., 27 Calc., 38. (2) (1871) G B. L. H., 646.
(3) (1871) 14 Moo. L A„ 40.


