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reference to the decree o f  tlie 12tb November 18S7 is <o deprive 
the later order of its obvious meaning. It is true that one o f  the 
arguments used for the defendant was that the later order has 
no meaning as regards mesne profits because they are not expressly 
mentioned ; but that is clearly wrong and was hardly pressed at 
this Bar.

Agreeing witli the High Court their Lordships will humbly 
advise Her Majesty to dismiss the appeal and the appellani: 
must pay the costs.

Appeal d isniissed.
Solicitors for the appellant t— Messrs. Barrow and Rogers,
Solicitors for th.e respondeat:—Mr. T. 0. Summerhays.
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Before H r. Justice Slair and Mr. Justice AiJcmm, 
QUEEN-EMPEE^S v. KEDAR ITATII *

C f i m a a l  P r o c e d u r e  C o d e , s e c t i o n  133— W n is a n c e ~ ’ 'E i i c r o a c 7 m e n i  u^ot& 

u n m e lB l l e d  p o r i i o 7 i  o f  a  G o v e r n m e n t  r o a d .

S e l d  tliat any obstruction upon a public road is at naisance witliiii tlie 
aieaning of aection 133 of the Code of Criminal Procedure, wlietljer in point 
of fact it causes practical inconvauience or not. ^

This was a reference made by the Additiou|il Sessions Judge 
o f Agra uuder section 438 of the Code o f Criminal Procedare. 
The facts o f the cuse sufficiently appaar from the order o f  the 
Court.

The Oovernment Pleader (Maulvi Ghulam Mujtaha) in sup- 
port of the order o f  the Magistrate.

Bl a is  and A ik m aiTj JJ.— This matter has been referred to us 
by the Additional Sessions Judge o f Agra with a recommendation 
that all proceedings held in a certain case to be hereafter described 
should be set aside. It appears that one Kedar Hath made an
0,pplication to the District Magistrate o f  Muttra on the SOth o f  
January, 19CK), asking for leave to erect a watering trough for 
cattle^on land described by him in his pp.tition as nam l landf
0,nd forming part of, or adjacent to, the public road befiween
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J90X Muttra and Dig. We find it difficult to'understand Low suok per-
-------------  mission should have been sought if the site o f the intended trough
iMTBBss Jjad been the private property of the patitioner, there being no 
Kedab Act in foroe in the locality to prevent a man from building as he

chose upon his own land. The Magistrate referred the question 
to the Tahaildar for report. The Tahsildar, accepting the posi
tion taken np by the petitioner as to the proprietorship o f  the 
land, reported that no public inoonvenience would be caused by 
the erection. The matter was then referred to the District Engi
neer; who reported that the erection would be an encroachment 
on public land, and ought not to be sanctioned. Thereupon 
the District Magistrate made an order, no doubt intended to be 
an Older under seation 133 o f the Code o f  Criminal Procedure, 
but which, owing to Pome mistake in the office, was wholly mean
ingless, The mistake, however, waB found out, and the Magi’s* 
trate issued a fresh and valid order on the 12th of June> 1900s 
At some time before these last mentioned orders the petjjtioner, 
without waiting for the granting of his petition by the Court, had 
erected the watering trough, and, it appears to us beyond substan
tial doubt, on the very site on which he had asked leave to erect 
it. The Additional Sessions Judge in his order o f reference 
remarks that a contention was raised by iCedar Nath that wten hd 
failed to get the permission applied for on the 50th of January, 
he built a watering trough on his private land. We find no trace 
of any suoh contention on the record. It appears to us that the 
site upon which he erected was the very site upon, which he had 
asked leave to erect i t ; but that, finding himself confronted with 
the difficulty that the land was public land, he withdrew his 
admission to that efTeot and set up the contention that this land 
was his own private land. "When this plea was raised before tha 
District Magistrate, he overruled it, holding in substance and 

effect that this was not a bond jflde contention. Therein he was 
acting within his discretion, and acting rightly. The contention.' 
o f the applicant upon the matter o f jurisdiction having been over
ruled, the Magistrate, in accordance with the application of the' 
petitioner, appointed a jury to try whether the order made by 
him was a reasonable and proper order. A  jury o f  five waf 
accordingly appointed. The 13th of July was fixed as the dlittli:
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upon 'wbicli their verdict should be delivered. Before that date, igoi
i.e., on the 7th o f  July, two jurors nominated under the provi- q ĵsek*'
sions o f the Act by Kedar Nath, both of whom were practising Empsess

pleaderSj applied to the Court o f  the District Magistrate for an kedab
enlargement o f the time within which to deliver their verdict, on Nath.
the ground that professional engagements rendered them unable 
to attend on the 12th to aocompany the other jurors to view the 
locality. For some reason or other unexplained, no order was 
passed on their application until the 11th o f  July, and it was 
then rejected, apparently on the. ground that it was too late. The 
order appointing the jurors was dated the 4th o f July, and 
we think that the applioafcion for enlargement of time made on 
the 7th and upon the grounds stated was neither a tardy nor 
otherwise an unreasonable application. There is, however, one 
ground o f objection taken by the applicant for revision in his 
petition which does not appear to have attracted the notice of the ’ 
Additional Sessions Judge j and it is one whioh, in our opinion, 
goes to the root of all proceedings held after the due and legal 
appointment of the jurors. This application ought to have been 
dealt with by the Magistrate who appointed the jury and by no 
one else. In some unexplained way it came before Mr. Dewar, 
who had been appointed foreman of the jury, and who took it 
upon himself to deal with and reject the application. Such rejec
tion had, under the circumstances, nO legal validity. The appli
cation upon which that order was made must be taken to be as 
yet undisposed o f  by any judicial authority. Until it has been 
so disposed o f  no proceedings can be held to be valid. The ulti
mate order made by the Magistrate and purporting to be an order 
under section l41 o f  the Code o f Criminal Procedure must there
fore be set aside, no duly empowered Magistrate having exercised 
his discretion whether or not to extend the time to the jurors to 
give their verdict. Such an exercise o f discretion is a condition 
precedent to the passing o f puch an order. The power to exteiti 
or refuse to extend time is expressly conferred by the last clause 
of section 138 o f the Code o f  Criminal Procedure.

In our opinion the explanations given by the District Magis
trate entirely meet the objections o f  the Additional Sessions Judge.
But the Additional Sessions Judge has not dealt with the matter
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1901 to which, we have called attention. We wish specifically to indi
cate our approval o f the view taken by the District Magistrate, 
that the motive with which a public highway is obstructed is 
absolutely irrelevant. We also agree that any obstruction on a 
public road is a nuisance, whether in point of fact it causes 
practical inconvenience or not. The land upon which it is built 
may not beat the time necessary for the continuous use o f the 
road. An increased traffic might make it so.

We may add that although the verdict of the majority o f the 
jury must be accepted by the Magistrate, this means that the jury 
should have heard together and tried the matter which had been 
referred to them; the decision o f three of them acting in the 
absence of the other two is wholly invalid. For these reasons we 
set aside the order o f the 11th of July, refusing to grant to the 
jurors enlargement o f time, and all proceedings and orders subse
quent thereto. We direct the District Magistrate to take up the 
case from that point, and to deal with the application o f Che two 
jurors for enlargement o f time to the best o f his discretion.

1901 
January 15. APPELLATE CIVIL.

Before Sir Arthur Strachey, Knight, Chief Jtisiice, and Mr Justice JBanerji.
KALKA DUBE ( D b o e m - h o l d b b )  t>. BISHESHAE PATAK and o t h e r s

(JxTDGilENT-DEBTOBS).*
Execution o f decree—Limitaiion—Act No. X V  o f  1877 (Indian Limitation 

ActJ, Sch a, Art. 179.
JSeZt? tliat an application for execution of a deci’eoj wliicli was defective 

ouly in that it stated incorrectly the date of a previous application for execn« 
tion (such dat&beiug, under the circumstances of the case, quite immaterial), . 
and which was amended within three days of an order of the executing Court 
requiring the amendment, could not be treated aa an application not in accord
ance with law within the meaning' of article 179 of tliewsecond schedule to the 
Indian Limitation Act, 1877. Gojpal GJmnder Manna v. G-osain Das Kalay 
(l), followed.

T h e  facts of this case sufficiently appear from the judgment 
of the Chief Justice. ^

* Second Appeal No 706 of 1898 from a decree of X  Denman, Esq., DiS' 
trict Judge of Allahabad, dated the SOth June 1898, confirming a decree of 
Baha Mohan Lai, Subordinate Judge of Allahabad, dated the 29th January 18ff8.

(1) (1898) I. L. R., 26 Calc., 59-4,


