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the English Courts that -when a party enters into a contract with-
out power to perform that contract, and subsequently acquires
power to perform the centract, e is bound to do so. I(n this
case the defendant No. 1 by his own action rendered himself
temporarily unable to perform the contract. Uertainly his posi-
tion, in nur opinion, can be in no sense betier than that of a
person who laboured under the same disability before he entered
into the contract. In the absence of authority to the contrary,
and holding « strong opinion that the decree of the lower
appellate Court is sound upon the principles of equity and justice,
we dismiss this appeal with costs.
Appeal dismissed.

Bejfore Sir Arthur Sirackey, Knight, Chief Justice, and Mr. Justice Baneryi.
RAM PIARL (DrrexpANT) v. KALLU anp oTEERS (PoaINTIFYS).*
Civil Procedure Code, sections 584, 568—Appeal—ddmission of additional
. evidence in appeal—Discretion of Court.

The refusal by an appellste Court to exercise the diseretion vested in it by
section 568 of the Code of Civil Procedure with respect to the adwmission of
additionsl evidence would be an error or defeet in procedure within the meaning
of section 584 of the Code, because section 568 distinctly implies that discre-
tion must be exercised. But a refusal in the exercise of diseretion to admit
additional evidence is undoubtedly not such an error or defec}.

TeIZ was an appeal under section 10 of,the Letters Patent,
1866, from the following judgment of a Judge of the Court sitting
singly.

“The sole ground taken in the memorandum of appeal in
this case is that the lower appellate Court was wrong in refusing
to admit additional documentary evidence, which was tendered
at the bhearing of the appeal. In my opinion such ground
does not fall within any of the grounds set forth in sectiou
384 of the Code of Civil Procedure. It is a matter in the
diseretion of the appellate Court to admit additional evidences
If it refuses to exevcise that discretion, I do not think that such
refusal is 2 substantial exror or defect in procédure.. It was held
in the case of Beckwith v. Kisto Jeebun Buckshee (1) which was
followed in Golum Mukdoom v. Mussammat Hafeezoonissa (2)

* Appeal No. 87 of 1900 under section 10 of the Letters Patent.
(1) (1868) Marshall, p. 278, (2) (1867) 7 W. B, C. R., 489.
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no special appeal lay in such a case. The same view was taken
in Kulpo Singh v. Thukoor Simgh (1). TItis true that these
decisions were under section 365 of the former Code, but the
language of that sectiov does not differ in any material point
from the langnage of section 568 of the present Code. In my
opiuion this appeal does not lie. I dismiss it with costs.”

In appeal Mr. R. Malcomson for the appellant urged the same
points which had been taken before the Single Bench, namely, that
the learned Subordinate Judge was wrong in refusing to consider
copies of certain documents tendered to him uuder section 568 of
of the Code of Civil Procedure. The facts of the case sufficiently
appear from the judgment of the Chief Justice,

StrACEEY, C. J.—The appeal from the Court below was dis-
missed by Mr. Justice Aikman on the ground that it would not
lie under section 584 of the Code of Civil Procedure. The only
ground taken in appeal was that the lower appellate Court was
wropg in refusing to admit additional documentary eyidence,
which was tendered at the hearing of the appeal. The learned
Judge says that “ it is a matter iu the discretion of the appellate
Court to admit additional evidence. If it refuses to exercise that
diseretion, I do not think that such refusal is a substantial error
or defect in procedure. ” Now if the learned Judge meant to lay
down that a refusal by a Court entertaining an application nnder
section 568 to exercise its discretion would not be a substontial
crror or defect in procedure, within the meaning of section 534, I

‘should not be able to agree with him. Under section 568, in

my opinion, the Court is bound to exercise a judicial discretion.
If the learned Judge meant, as I think he did mean, that the
refusal of a Court, in the exercice of its diseretion, to admit
additional evidence is not a substantial error or defect in proce-
dure within the meaning of section 584, then 1 agree with him.
In other words, a refusal to exercise discretion would be an error
or defect in procedure, because section 568 distinctly implies that
discretion must be esercised ; but a refusal, in the exercise of dis-
erefion, to admit additional evideuce is undoubtedly not such an
error or defect. The first paragraph of section 5ti8 expressly lays
down that the parties to an appeal shall not be entitled to produce
(1) (1871) 16 W. R., C. R., 429.
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additional evidence, and there is nothing in the section which in
any case requires a Court to allow such evidence to be produced.
The cases referred to by the learned Judge in his judgment do
not go any further than the view which I have just explained.
Therefore, what I have to see here is, whether the lower appel-
late Court, in refusing to admit additional evidence, exercised the
discretion which it was bound to exercise under section 568; and
if it did, then I quite agree that we cannot in second appeal go
on to consider whether the refusal was erroneons. Now the
application under section 568 was made under these circum-
stances. The appellant was defendantin a suit for redemption of
a mortgage, and had in the first Court contested the suit upon the
footing that her deceased husband was the mortgagee of the pro~
perty, and that there was a subsisting mortgage. Her memoran-
dum of appeal to the lower appellate Court proceeded upon the
same view. Before the hearing of the appeal she presented the
applicat.ion under section 568, and the documents for which she
sought admission were, she said, documents showing that there had
been an actual sale of the property to hev hushand, who, at the
time of his death, consequently held not merely mortgagee rights,
but absolute proprietary rights in the property, so that there was
no mortgage which the plaintiffs were entitled to redecm. The
lower appellate Court in its order rejecting hat applicatim set
forth as its reasnn that neither in the pleadings nor in the memo-
randum of appeal was there any suggestion as to the sale now
set up by the appellant; that the documents in question appeared
to have been in existence at the time of the trial of the suit in the
Court below; and that, in the opinion of the Court, the appellant
had all along been aware of their existence. It appears that the
principal document tendered was a copy produced from the
Registrar’s office. The application was silent as to the originad
of that copy, and was also silent as to when it was that the appel-
lant first became aware of the existence of the document. Primd
facte, one would expenst the original to have been in the possession
of the appellant’s husband, and afterhis death in that of the appel-
lant. Under these circumstances, it scems to me that, whether
rightly or wrongly, the lower appeliate Court did exercise its

'disoretion in considering the application under section 568, and
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that therefore its refusal to admit the evidence was not an error
or defect in procedure within the meaning of scction 584. The
learned Judge was right in dismissing the appeal before him, and
this Letters Patent appeal must also be dismissed.

Baxgeral, J.—I am of the same opinion, Under section 568
of the Code, a party to an appeal is not entitled to produce addi-
tional evidence in appeal as of right, but the Court may in its
discretion admit additional evidence. Where the Court has exer-
cised its discretion and in the exercise of its diseretion has refused
to admit additional evidence, it cannot be said that a substantial
error or defect in procedure has taken place which affords a

ground of second appeal under section 584.
Appeal dismissed.

APPELLATE CRIMINAL.

Before Mr. Justice' Knox and My, Justice Burkitt,
QUEEN-EMPRESS ». BHOLU Axp 0THERS.*
Act No, XLV of 1860 (Indian Penal Code), section 402—-Assemblmg for
the purpose of committing dacatiy—Evidence.

Sevaral persons were found at 11 o’clock st night on a road just outside
the city of Agra, all carrying arms (guns and swords) concesled under their
¢lothes. None of_ them had s license to carry arme, and none of them could
give any reasonable explanation of his presence at the spot under the particular
circumstances. Held, that these persoms were rightly convieted under seetion
402 of the Iudian Penal Code of assembling together with intent to commit
dacoity. T'he Deputy Legal Remembrancer v. Karuna Baistodi (1), Bal-
makand Ram v. Ghansam Ram (2) and Qusen-Empress v. Papa Sant (3)
referred to.

THE facts of this case sufficienily appear from the judgment
of the Court,

Mr, B, 4. Howard, for the appellants.

The Government Advocate (Mr. E. Chamier), for the

Crown.

Knox and Burkirr, JJ.—The five appellants in this case
have been convicted,by the Sessions Court at Agra of an offence
under section 402 of the Indian Penal Code, and sentenced etich
of them to seven years’ rigurous imprisonment,

#Criminal Appeal No. 686 of 1900,

(1) (1894) I L. R., 22 Cale., 164 (2) (1894) L. L. B, 22 Cale,, 891,
(8) (1899) L.L.. B:, 23 Mad., 169,



