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1896  findings of the two Courts below on the oral and documentary
Toim  ovidence submitted to them. Thal being so the present appeal

Presap  cannot beentertained.
Brigr °

2. There werg several other isgues, but really no argument has

%}”i‘sﬁ?‘ been addresseu to their Lordships upon them. There does not
seem to be any ground whatever for impeaching the finding of
the learned Judge, confirmed by the High Court, on the other
issues that were raised, as to consideration for the mortgages, as to
the defendant being so intoxicated at the time of the mortgages
that he was unable to understand their nature, or that they were
ohtained by nndue influence.

Under these circumstances their Lordships will humbly advise
Her Majesty that the appeal be dismissed, and the appellant must
pay the costs of the appeal.

Appeal dismissed,

Solicitors for the appellant : Messrs. 7\ L. Wilson ¢ Co.

Solicitors for the respondent : Messrs, Wrentmare & Swinhoe.
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Feb.21 & 25 _
[On appeal from the High Court at Caleutta.]

]lla{;‘zg 20. .

wemir—ee Masier and Servant—Damage by cutling irees on land—Liabilily of employer
not established on the facts, in respect of his servants injury fo a third
party—Variation of decres, asked by respondent, requiring crogs appeal~
Civil Procedure Code (dct XXV of 1888), section 561, :
On o claim by tlie Official Receivor for damages for the wrongful felling
and carrying away of trees growing on part of the estate beld on trust by
liim, those scts, to the injury of the owners whom Lo rvepraseniel, were
proved ugainst certain of the defendants holding some tiaployment nader
others, who were made co-defendents with them jn this suit. Tuese co-
defendants were not proved to have ordered such acts, mor was there any
evidence that to cut or carry away timber was within the scope of ‘the
employment of any of the defendants, The eo-raspoadent erployers were

not, therefore, under s any legal responsibility in the matter, o

In refevence to whether the deerse male against ons of the 1eapondents
could be wvaried in his favour, he not laving filed a cross-appeal, the rule
prevailed that he could only be heard to support the decree, section 581 of
the Civil Procedure Code not applying here.

# Preaent : Lorps Watsay, 115020088 and Davey,and Sis B. Cover,
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ArrEan from a decres (29th June 1891) of the High Court,
made on the hearing of two appeals separately filed by two defend-
ants, and of eross-objections filed under section 561 of the Civil
Procedure Code by two other defendants, from a decree against
them made {21st December 1889) by the Subordinite Judge of
the Dacos. district.

The Official Receiver appointed by the High Cowrt in 1878
to charge of the estates of the Ghosal family of Bukoilas in the
94-Pergunnahs, brought this suit on the 29th Awgust 1887.
Proceedings were continuned by his successor in the Receiver-
ship, and this appeal was carried to a conclusion by the present
appellant, who was appointed to the same office after the trans-
mission of the record. The respondent No. 2, Tasoda Tal Chow-
dhri, had appeared in his own right and as executor of Kanai
Lal Chowdhri, deceased. Thus the Chowdhri respondents were
counted as three, in whose service the four other respondents
had been; and there were seven other formal defendants in the
Conrt of first instance not made respondents in appeal,

The principal questions raised on this appeal related to the
part taken by the respondents in the wrongfully felling and
carrying away trees growing on a revenue-paying estate, mauza
Dakhin Kroke, in the Daceca district, of which mehal the Gho-
sal family owned an eight-annas, or a one-half, share ; the Chow-
dbri defendants, a five-annas and ten-gundas sbare; the formal
defendants owning the rest. The Couris below had differed as
to who had done these acts, and as to the amount of the damages.
In purt of the case reference was made to the exonmeration of
an employer, where his servant had injured a third party by
proceedings not comprehended within the scope of his employ-
ment. In another part reference was made to the rule that,
in.an appeal before their Lordships, a respondent, who has filed
no cross-appeal, can only be heard to support the decree.

It was admitted that mauza Dakhin Kroke was Leld jointly
by all the propnetms No partition by metes and bounds had been
made, and the custom among the joint shareholders, before the
cutting complained of was, as alleged in the plint, and found by
the first Court, that from time to time the timber should be cut
down with the consent of all the shareholders, and that the felled
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treps, or thoir value, should be divided according to their propor-
tiopate shares.

The claim was for damages Rs. 10,146-14, the conplaint
being that tbe Chowdhri defendants, departing from the custom
and in contravention of the rights of the Ghosal family, had
sent their servants, Nos. 4 to 7, named Mohan Chunder Das,
Krishna Chunder Sein, Naraharri Sircar, and Huri Bhuian,
who, accompanied by labourers, had ent and carried off the trees
in spite of protests made. The plaintiff sued for one-half of
what was said to be the value of the trees. These acts wers
alleged to have commenced on the 15th or 16th of Bhadvo 1293,
(August 1886) and to have continued il the 26th Bhadro, when,
upon the information of the plaintiff’s servants, the police inter-
fored and arrested tho men cutting the trees. These were pro-
seeuted hefore the Joint Magistrate of Dacea, and were convicted,
but were acquitted on appeal, apparently with reference to a
question of title having been raised.

The Chowdhri defendants in their written auswer denied that
the cutting had taken place by their order, or that they lnd
profited by it.

Defendants Nos. 4 and 5, who, it was not denied, were in
some employment as servants of Nos. 1,2 and 3, admitted that,
after an ineffectual protest by them, they had participated in
the cutting, which, they said, had been done by the * officers
and servants” of 2 and 3; and admitted cutting to about the
value of Rs. 50, when they were arvested by the police. The
defendant No. 7 denied the right of the Ghosals to the tress,
alleging that ho, with other co-sharers, was in possession of the
manza Dakhin Kroke in virtue of a shikhmi or under-tons ancy ;
and that thus ho was entitled to the wood, and that the plain-
fiff was not. He also denied that he had cut down, or taken,
any trecs, or caused these acts to be done.

The issuos related to whether this suit for damages could be
maintained, to the Hability of the defendants for the acts done,
and to whether the plaintiffs had the mauza in thelr duect '

possession.
The Subordinate Judge absolved the Chowdhri defendants Nos.
1to 3 from all liability, finding that the cufting and carrying
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away had been done without their authority or recognition. He
also dismissed the claim to damages as against defendant No. 6
finding no sufficient evidence against bim. Regarding defendant
No. 7,the first Court found that, although he might hdve had a
shikhumi in the mehal, it was not co-extensive with the eight-annas
share belonging to the Ghosals, who, also, of this” shikhini Tad
resumed  possession  sines 1286, or 1879, Thus No. 7 had no
right to the trees. It was also found that ho had joined Nos. 4
and 5 in cutting and removing the trees. A decree was mado
against the defendants Nos. 4, b and 7 lor Rs. 4,172.

Two appeals were preferred from this decree—one appeal
by No. 7, and the other by the plaintiff. Nos. 4 and 5 filed a
memorandum of cross-objections under section 561 of the Civil
Procedure, going to the merits of the whole case against them,
and nrging that the first Conrt should have decided that the plaintiff
hiad no right to the damages.

The appeal of No, 7 was allowed by the High Counrt and the
suit as against him was dismissed with costs. In effect the
Judges [O'Krvzarny and Averr Avr, JJ.] found that Hurri Bhuian
had @ heritable and transferable suh-tenuve in the maunza Dalhin
Kroke, extending over the whole of the Ghosals’ eight annas
share therein, and that it had nat been proved that he had sur-
rendered it. This went far in their opinion to dispase of the
claim as against Hwri Bhuian, But the Judgoes esamined the
evidence as to the felling and carrying away of the trees, and
concluded this part of their judgment thus : © Taking all these
cireumstanees into constleration, we are of opinion that the evi-
denee (o conneel TTari Bhoian with the wrongful acts has totally
failed, and that the Court below was not rlght in holding him
liable for damages.”

The High Court then took up the plaintif’s appeal as agninst
the defendants Nos. 1, 2, .3 and 6, and they expressed thoir
concurrence in the finding of fact, of the first Court, that Nos. 1,
2, and 3had not given any anthority or permission to their ser-
vants, the defendants 4, 5, and 7, to cub and carr y away the timber,
and that the scope of the employment did mot comprehend any
duty analogous thereto. They also coneurred in the judgment of
the Subordinate Judge that the defendant No. 6 had taken no part
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in the wrongful acts. They did not, in their judgment, give any
particular opinion on the cross-objections of defendants Nos. 4 and
5. Dutia their decree they disallowed these objections. (Congi-
dering the damages to have been incorrectly assessed, the High
Court increasad them to Rs. 8,019-8, and for this amount gave the
plaintiff a decree aguinst the defendants Nos, 4 and 5.

On this appeal,—

Mr. C. W. Arathoon appeared for the appellant.

Among the arguments for the appellant it wus submitted that
there was a contradiclion between two of the principal findings
of fact in the judgment of the Appellate Court below. That Court
had affrmed the finding of the first Court that the defendants
Nos. 4 and 5 wore liable in damages to the plaintiff for the acts
complained of. This involved that the Ghosals were entitled to
tho trees. But the High Court in their jndgment had found that
Huyrri Bhuian, defendant No. 7, was entitled to the frees, as
shikhmidar. Practically, however, the High Court must have
arrived at the same conclusion ag the first Court, that Hweri
Bhuian was not entitled. Again, if the latter defendant were
to be believed in his averment that the Gliosals had caused the
trees to be cut, that would have been fatal to the plaintiff’s right
to obtain damages from any of the defendantss But if this
statement should not be believed, its having been made should
discredit the whole of Hurri Bhuian’s evidence. Again, one of,
the High Court’s grounds for believing Hurri Bhuian was that
he had not been arrested, or proseeuted, by the police who came
to the spot. DBut it was clear from the ovidence of the police
inspector that they had succeeded in arresting only six or eight
of the hundreds said to have taken part in the culting of the
wood. The High Court had erred in allowing ITurri Bhuian’s
appeal. The first Court was right in finding on the evidenco thai
he took part equally with defendants Nos, 4 und 5 in their wrong-
ful acts, and was, equally with them, liable indamages to the
appellant. 8o far as the same might ho material, the judgment of
the first Court as to the extent and duration of Hurri Bluian’s
shiklimi in Dalkhin Kroke was more correet than that ol the High
Court, which also should not have exoncrated delendants Nos. 1
and 2, who were liable as principals on the implied agency ot
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their servants Nos. 4and 5. Onthe latter question reference
was made to the explanation of the liability of the master for the
wrongful act of the servant in the course of his employment, given
in The Bombay Burma Trading Corporation v. Mirza" Mahomed
Ally (1), - R

Mr. J. H. A. Branson, for the Chowdhri defendants Nos. 1,
2 and 3; and for Nos. 4 and 7 argued in support of the judg-
ment of the High Court, referring to the evidence on all the
points in question. He pointed out the evidence that bore in
favour of Hurri Bhuian’s alleged shékhms, and contended that he
had not been proved to have taken part in the ecutting down, or
removal, of the timber. The decree dismissing the suit against
him should be affirmed, because this respondent, and mot the
appellant, was entitled to the possession of the timber growing
on the mauza. Though what was urged as to the defective title
of the plaintiff bore in favour of respondent No. 4, cross-objections

did not take the place here of a cross-appeal, and the latter had
not been filed,

Mr. C. W. Arathoon was nob heard in reply as to the case for
Hurri Bhuian, the main question of the appeal, but as to re~
spondents Nos. 4 and 5, and as to costs. '

On a subsequent day, March 20th, their Lordships® judgment
was delivered by

~ Lorp Hosuouse,—The original plaintiff in this suit was and
the appellant is the Official Receiver of the estate of the Ghosal
family, who are owners of 8 annas of the mauza Dakhin Kroke.
The substantial defendants are seven in number. The first two
(numbered as 3, because one of them fills two characters) are
owners of 5% anunas of the same mauza. Nos. 4,5, 6and 7 were
sued as servants or officers of the first two, There are other for-
mal defendants, owners of the other shares, who are not parties
to this appeal. The complaint is that the first two defendants by
the hands of their officers cut trebs in the forest belonging to the
manza, and the plaintiff prays for a declaration of his right, an
injunction, and further relief,

(1) LLR,40ae,116; L R, 5 LA, 180,
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Tho first two defendants allege that they did not cause any
treos tobe cut. Defendants 4 and 5 deny cutting the trees, and
allego that the plaintiff cut thew. No. 7 raises the same dofonco,
and adds That he was possessed of a shiklhmi or sub-lenure in the
mauza which Cisplaced the plaintiff’s right. No. 6 disclaims both
liability and interest. As against him tho suit has failed. He
does not appear in this appeal, and it is difficult to see why,he was
joined as a respondent. At all events he may now be disregarded.

The Subordinate Judge who tried the case held that, though
it wag very probable that tho trees wers cut by order of the first
two defendants, there was no conclusive evidence against thom.
As to defendants 4, 5 and 7, he held that they cut the trees; and
he awarded damages against them. As to the elaim made by No.
7, Hurri Bhuian, to a sub-tenure, the Subordinate Judge held
that he had proved such a tenure, bubt not that it affected the
plaintiff’s eight annas, He gave none of the parties any costs.

Againgt this decree appeals were presented to the High Court.
The plaintiff appealed to make all the defendants linble except
No. 6, Bhuian appealed on the double ground that he did not cut
trees, and that his sub-tenure protected him, Defendants 4 and 5
lodged an objection in the nature of a cross-appeal, contending
that they did not cut,

As regards the first two defendants the High Court substanti-
ally agreed with the Subordinate Judge anddid not disturb his
decree ; but they appear not to have given these dofondants any
costs of the appeal. As regards defendants 4 and 5, they varied
the decree below by disallowing certain expenses which the
Subordinate Jndge had allowed them, thereby enhancing the mea-
sure of damages against them, and by making them pay costs in
the lower Court, As regards the sub-tenure climed by Bhuian,
they differed from the Suberdinate Judge as to its extent, think-
ing that it included the enmrety of the mauza, but they held
that Bhuian failed to prove that it gave any right to the timber
in the forest. As regards Bhuian’s liability for cutting, they held
that none was proved against him. Therefore they varied the
decree below by exonerating maem and giving him costs i in
both Courts. ‘

“From this decree of the High Conrt the plaintiff appeals for-
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the purpoese of fixing liability on the first two defendonts and on 1894

Bhuian. There is no cross-appeal. The plaintif has named
defendants 4, 5, and 6 as respondents ; their Lordships do not
understand why, as he seeks no further relief against thetn ; but in
the view now taken of the case it does not appear tlat any addi-
tional cost has resulted from this needless proceeding.

Several of the questions raised here may be disposed of very
ghortly. Both Courts hdive held that it is not proved that any
cutting took place by actual order bf the first two defendunts.
Mr. Arathoon was driven to contend that they must be held re-
sponsible for it in point of law, because the other defendants held
some employments under them. Buf there is no evidence at all
that to cub trees was in the ordinary course of the duty of any
of them. The only statement to which their Lordships were
reforred bears the other way. The appeal wholly fails as against
the first two defenddnts.

Defendant 4, being invited here, avails himself of the invitation
to get the decree varied in his favour. Ie must, however, fall
under the usdal rule that respondents canuot be heard except
to support the decree, and can only alter it by meéns of a cross
appeal. ) '

As regards Bhuian’s claim under his sub-temure, Mr. Branson
does not point to any evidence showing thab the objection taken
by the High Court ought to be overruled. In the absence of
evilence it must be held that he has shown no title to the timber
in the forest. ' :

Tho remaining question, whether Bhuian participated in the
euliing, requices more examinabion, I -t~ "%+ 'wo Coutts have
differed in their views of a'large --.i: «' ..l iy There are;
however, some important party of the story which are free from
dispute. ‘ :

One of them is that Bhuian was in the employment of the
first two defendants. Another is, that he was present during
the cutting ; thongh with what objeét: is disputed. It will be
better to give his statement, which is & very remarkable one,
in his own words, * Hoe says 1=

“I went to that g’ for thé first time three yéars ago when thet gajar
gurh wag cnb down. I went on the 15th or 16th Bhadro, I remember ;
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but there may be a difference of one or two days in the date. At that
time I went to the gujari gurd for seven or eight days, or eight or nine
days. I went to see as they were going to ruin me. At that time I simply
prohxbxtedn them and cried out ‘dohai’ (a call for help) ; but they did
not heed me. . 1 used to go to that gurh in the morning and return at noon,
and sometimes Jfater. I used to walle about all that time and see what
troes and how many irees were being cut ; but I did not keep any account
of them,

« To Court.—Y did not give any information to the Police, I wanted
to give information, but other persons said, ‘You will get no good by giv-
ing notice at the thana : you will get no good except by instituting suit in
Qourt.” I wanted to go and give information at the thana on the day follow-
ing that on which the cutting of the trees commenced, but I did not go
ag the people told me not to do so. I asked advice of Roop Churn Sala
and Gagan Kur, and T asked other porsons also ; I do not remember their
names. I did not keep any account of how many ctamdul and how many
jack trees wore out down. On the first day I went alone ; and after that,
on all the days I went, I took one or two of my co-sharers with me. My
brothers Koilas, Rajani and Sonatun used to go with mo, and Gagan also
went ono day, None of them have come to give evidence, Besides crying
out dohai and walking about in the gurk, I did not do anything else. I
cried out dohai for two or three days; but as they did not heed me, I
ceased orying out dohai.”

A third point now wundisputed, being covered by con-
current decisions, is that the defendants’ allegation that culting
was ordered by the plaintiff is untruo ; and that the plaintiffs

charge against the defendants is true so far as regards Nogerd
and 5. :

The controversy then is narrowed down to one point, viz.s
with what object was Bhuian present at the cutting. Their
Lordships will briefly run over what the witnesses say. Bhairub,
who was present, says : I forbade Hurri Bliuian, Mohim Das and
Krishna Sen to ent the trees. Therevpon they said, wo will cub
the trees : we will not listen to your probibition.” Brindalun
was present, and questioned, Bhuian, who said thai the fir-t two
defendants were cutting. Ramkrishna cut trees pointed out by
Thuian, and took balf for his payments, Bhuian taking the other
halt. Ram Soonder tells mearly the same story. Babar Alj
the plaintiff’s tehsildar, remonstrated with Bhuian and defen—
dants 4, 5, and 6 ; and the reply was a threat of unpleasa,nt‘
consequencos to himself,‘ and an order to the cubters t'o“g‘b on
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Sheikh Meghu is in the employ of a neighbouring landowner.
He went to protect his master’s property, and warned Bhuian and
the others not to trespass. They replied that they weare cutting
the trees of their own masters. Guru Churn lives in the neigh-
bouring hat or market town of Sabhar. Bhuian saw him there
and instructed him to cut trees : and he did so, getting half for
his payment. Madhub Pramanik gives similar evidence. All
these witnesses were cross-examined, with the effect that none
was shaken, and some spoke to the point with rather more parti-
cularity. None of them has been specifically contradicted by any
other witness, except so far as the evidence relates to the first
two defendants.

The Subordinate Judge states in brief terms the eftect they
left on his mind. * I believe the evidence of the plaintiff’s
witnesses, and I therefore hold that the defendants Mohim

hunder Das, Krishna Churn Sen, and Hurri Nath Bhumik

ave caused the gajari and other trees to be cut down and taken
away.” It is true that in so deciding the Subordinate Judge seems
to have had in his mind the broad issue raised in the pleadings,
and apparently in the whole of the evidence, whether it wasthe
defendants or the plaintiff who cut the trees. It does notappear
that any attempt was made at the trial to distinguish Bhuian’s
case on the point of cutting from that of defendants 4 and 5.
That distinction was drawn on his separate appeal, and is the
point on which the High Court has differed from the Subordinate
Judge, It remains to see whether it rests on substantial grounds.

It appears to their Lordships that the reasons assigned by the
High Court for disregarding the evidence of the witnesses are
all of a conjectural character. As to several of them, they simply
make the remark that they are servants or tenants of the plaintiff
or of co-sharers in the same interest. Such considerations may be
important enough when there is contradiction, or vacillation, or a
nice balance of evidence, or some violent improbability about the
story thatis told ; but they cannot be relied on as of themselves
supplying reasons for disbelief. And as to the witnesses Sheikh
Meghu and Guru Churn they do not apply at all.

It is impossible to say that the story told by the witnesses of
Bhuian’s cutting is improbable, or at all out of the ordinary way.
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The improbability suggested by the High Court is that Bhuian
would not be likely to proclaim his intention of cutting in the
bazar of Jabhar ; and that those witnesses who were tenants or
servants would have given immediate information to the pluintiffs
which they didenot do. Their Lordships cannot adopt these sug-
gestions. Bhuian had to procure a large number of workmen
several hundreds it seems, and he could hardly do that without
going to the town, and speaking to many people. Moreover, the
remark does not apply at all to the first six of the witnesses ; those
who were present on the spot either as cutters or as spectators.
Nor is it apparent why the plaintiff’s tenants should at once go to
them with warning. As the story is told, the cutting was not a
secret conspiracy, but was ordered quite openly by the agent of
part-owners of the estate purporting to act on their behalf, and
there was no reason to suppose anything wrong until gbjection was
made by the other part-owners. )

Apparently the chief difficulty felt by the High Court is t_ha!
Bhuian was not charged with a criminal offence as Nos. 4 and 5
were, nor was he implicated by the evidence given before tha
Magistrate. They wholly disbelieve one of the witnesses, Bahar
Ali, because in the criminal proceedings he does not say exactly
what he says in the present suit. Their Lordships fail to see,
though Mr. Branson endeavoured to show it, any contradiction
between Bahar Ali’s two statements. And Bhuian may well have
ordered the cutting without making himself obnoxious to any
criminal charge. The two questions are entirely distinct. The
police evidence was important on the broad question whether the
cutting was the act of the plaintiff or of the defendants, and it
was so treated by the Subordinate Judge. DBut on the question
of Bhuian’s personal liability it is of no importance, for he was
not charged with any offence, and it would have been wrong on
that enquiry to gointo any evidence specially directed against him.

Moreover, while dwelling on the slender considerations just
meniioned, the High Court say nothing about the admitted fact
of Bhuian’s presence during the whole of the operations, and the
extraordinary explanation given by him, Believing that the trees
were his own, and that the plaintiff’s men were come to ruin him,
he locked on crying dokai for two or three days, and walking
about in the forest for eight or nine days, seeing how many trees
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‘were cut, though keeping no ascount of them. His brothers and
co-owners of the trees were with him. but they foo did nothing,
and he has not called them to give evidence in this suit, To their
Lordship’s understanding the plaintiff's witnesses give an explana-
tion of Bhuian’s presence, which is clear, consistent; and probable,
and which is also uncontradicted except by his own denials,
whereas his explanation i absurd to the degree of incredibility.
The result is that the decree of the High Court ought to be
varied by including Bhuian among the defendants liable for
damages.

Their Lordships think that an order should be made on the
following lines. So far as relates to Bhuian the decree should be
discharged, and in lieu thereof, first it sb\;uld dismiss Bhuian’s
appeal ; secondly, it should declare that thé plaintiff is entitled to
recover the sum of Rs. 8,019-8 with intorest theraon in the terms
of the decres, against Bhuian as well as against defendants 4 and
5, and should order accordingly ; thirdly, it should declare that
Bhuian is equally liable with defendants 4 and 5 to pay to
the’plaintiff his costs in the first Court and in the High Court
with interest according to the terms of the decree against those
Yofendants, Quoad wltra the decres should be affirmed. Their

Lordships will humbly advise Her Majesty in accordance with this

spinion.
With regard to the costs of this appeal, as all the respondents
who have appeared have joined in the defence, and as the plaintiff

has succeeded against one and failed against others, it will be right:

to leave the partiss to bear their own costs.
Appeal allowed. Decres varied.
Solicitovs: for the appellant: Messrs. 7. L, Wilson ¢ Co.

Solicitors for the' respondents; Nos: 1,2, 3, 4 and 7 : Messts,
Neish, Howell §» Maofarlane. : '
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