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the meaning of section 596, and these applications must there-
fore be dismissed with costs,

Baxeryr, J—T am entirely of the sume opinion. I amunable
to hold thatthe appeal to the Privy Council involves a substantial
question of law, unless that question arises upon the facts as found
by the concurrent judgwments of this Court and of the Court below.
The mere circumstance that a question of law is raised in the case
would not,in my opinion, justify the inference that the appeal
involves a substantial question of law if the findings upou the facts
do not necessitate a decision of that question. In this case I agree
in holding that the Court below, in factand substance, decided
that the decree of the 14th Bay, 1888, was obtained by coliusion
and fraud, and there can be no doubt that this Court affirmed that
decision, There are thus concurrent judgments upon a question
of fact, namely whether the decree of the 14th May, 1888, was «
collusive and fraudulent decree. Having regard to this finding
of fact and to the practice of the Privy Council, to which the

learned Chief Justice lias referred, no question of ‘law arises, a

determination of which would be called for in the appeal to Her
Majesty in Council. The appeal therefore does notinvolve a
substantial question of law within the meaning of the last para-
graph of section 596 of the Code, and these applications must be
dismissed, .
Application dismissed.

Before Sir Arthur Strachey, Knight, Chief Justice and Mr, Justice Ranerji,
FARKHR-UD-DIN (Depexpant) ». GHARUR-UD-DIN (Prarsrizs).®
" Qivil Procedure Code, sections 89, 100, 104—~Ea parie decree—~dppeal —Ser-
vice of summons on defendant residing out of British Iudig—Burden
of proof
Where a defendant against whom an er parte decree has been passed
appeals against that decvee, it is sufficient in the first instance to establish that,
{in the Court which passed the ex parée decree the necessary proof of service of
summons on the defendant was not given by the plaintiff. It is not incumbent’
on the appellant to show that the smmmons was in fact not duly served.
¢ Where a summons is sent by post to a defendant residing out of British
India, it ia not, in the absence of evidence that the person to be served was at
the time residing at the place to which the summons was sent, sufficient yroof

* First Appeal No, 9 of 1898, from a deeree of Babn Madho Daa, Subor- _
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of service to show that'the summons wag postéd, bubt there must be soms
evidence of its having been received by the defendant.

Section 100 of the Code of Civil Procedure is not limited in its application

{0 defendants residing within British India,

THE facts of this case sufficiently appear from the judgment of
the Chief Justice.

Mr. Abdul Jalil and Babu Jogindro Nath Chaudhri, for the
appellant. :

Maulvi Ghulam Mujtaba, for the respondent.

StracHEY, C. J.~~This is an appeal by the defendant against
a decree of the Subordinate Judge of Bareilly passed on the 19th
Jannary, 1898, The deeree was passed ex parte, the defendant not
having appeared. The question is whether the Court was justified,
under the circumstances, in proceeding with the hearing ez parte.
The substantial ground taken in the appeal is that the Court
was not, having regard to section 100 of the Code, justified in
proceeding ex parie, inasmuch as it was not proved that fhe sum-
mons was duly served. It has been contended on behalf of the
respondent that upon this appeal the onus lies on the defendant
appellant of proving that the summons was not in fact duly serv-
ed, as the defendant would have to do in the case of an application
under section 108 to the Court by which the decree was made for
an order to set it aside. It appears to me that in an appeal from
an e parte decree passed under section 100 of the Code, all that
the appellant has to do is to prove that the requirements of section
100 were not complied with, and that an ex parte decree was
therefore not legally made. An ex parie decree cannot legally be
made under section 100 unless it is first proved that the summons
was duly served, and therefore it is sufficient for the appellant, in
my opinion, to establish that in the Court passing the ez parie

(decree that necegsary proof was not given by the plaintiff, If the

appellant establishes that the ex parte decree was wrong, it is not
necessary for him to prove farther that the summons was not in
fact duly served upon him. In the case of an application upder
section 108, a defendant against whom a decree has been passed ex
parie has the privilege of a special summary remedy not open to
other defendants, in addition to the ordinary remedy by way of
appeal, and it is reasonable that, as a condition of that special
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summary remedy, he shotld have to satisfy the Court, not merely
that the preof required by section 100 was not given by the
plaintiff, but that in fact the summons was not duly served, or that-
the defendant was prevented by any sufficient canse from appear-
ing when the suit was called on for hearing. The question then
is, whether the defendant appellant bere has shown that the
plaintiff at the ez pavte hearing did not so prove the dne service
of the summons as to entitle the Court to proceed ez parte. The
plaint, which was filed on the 15th March, 1897, set forth in the
heading that the defendant was a “resident of Bareilly, at present
residing in Medina, in Arabia.” Apart from the heading of the
plaint there was at the ez parte hearing no evidence adduced by
the plaintiff, either by affidavit or otherwise, that the defendant
was residing at Medina, or in any other specified place. But
upon the statement that the defendant was at Medina summonses
were, on the Ist April, 1897, issued by the Subordinate Judge,
through ¢the Court of the District Judge, and addressed to
“ Fakhr-ud-din, of Bareilly, at Medina,” for appearance on the
20d September, 1897, as the date fixed for the hearing. Fromthe
order of the Subordinate Judge it appears to have been intended
that the summons should be served under section 90 of the Code,
which provides for the serviee of summons upon & defendant in
a foreign territory where there is a British® Resident, Agent,
Superintendent, or Court, Why the Subordinate Judge should
have considered it necessary, in a case where a summmons was to be
served under section 90, to send that summons through the
Court of the District Judge instead of sending it himself, I do
not know. However, the summons appears to have beeu sent to
the District Judge; but the Court of the District Judge, for some
reasont which does not appear, instead of sending the summons in
the mauner provided by sestion 90, caused it to be sent by
registered post addressed direct to # Fakhr-ud-din, of Bareilly, at
Medina ”—apparently under section 89, The evidence as fo all
this ig not very clear, but I infer that the summons was sent through
the District Judge froma proceeding recorded by the Subordinate
Judge on the 2nd September, 1897, and I infer that the summons
was gent direct from the District Judge to Fakhr-ud-din, of
Bareilly, at Medina, from the notices of receipt apparently issued
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1900 by the Medina Post Otfice, and printed at pages 9 and 10 of the
Toram. appellant’s book. The acknowledgments returncd ‘through the
wn-ory  ~Post Office purported to be signed by “ Mubammad Fakhr-ud-din
Grasgne  Of Bareilly ” on the 12th June, 1897. A copy of one of the sum-
UDDIN.  mopgses was received back by the Court of the Subordinate Judge
on the 17th August, 1897. It bears an endorsement, dated the 5th

July, 1897, purporting to be signed by Abdul Rahman, agent of

Maalvi Fakhr-ud-din, and resident of Delhi, at preseat residing

at Medina, But there is no evidence to show who this Abdul

Raliman was, or that he had any counection with the defendant.

That is the whole of the evideuce ss to the service of the summons

upon the defendant, which was before the Court at the time when

tle ez parte decree was made. It appears to me impossible to hold

that there was proof, such as section 100 r«quires, that the summons

was duly served. Apart from the heading in the plaint, there

was not oue word to show that the defendant was in fact residing

at Medina at the date of the suit, or at the time when the regis-

tered letter containing the summons was received at Medina.

There is nothing to show tliat the acknowledgments dated the 12th

June, 1897, were in the handwriting of the defendant, or any

person authorized to sign for him. There was nothing before

the Subordinate Judge showing that the defendaunt was aware of

the institation of fhe suit. The facts of this case ave therefore

clearly distinguishable from thove of Aga Gulam Husain v.

Sassoon (1) (see the observations of Candy, J., at pages 418 and

419 of the Report). No doubt cases may arise in which it would

be a denial of justice to hold that service of a summons upon a
defendant in a foreign territory could not be established without

direct proof of the reccipt or refusal by the defendant of the
registered cover containing the summons. In the case of a

- defendant unable to sign an acknowledgment, or seeking to put
obstacles in tle plaintiff’s way by refusing to accept the cover, to

hold that there was no proof of valid service, might operate very

upjustly to the plaintiff. Sections 16 and 114 of the Evidence

Act show that in considering whetler the summons or other
communication through the post has reached a person or not, one

may have vegard to the fact of its having been posted in due

(1) (1897) I, L R,, 21 Bom,, 412.
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course, and one may présume that the usual course of the post has
heen followed. But I think it would be dangerous to be satisfied

by such proof of receipt where there was no sufficient evidence of °

any residence by the defendant in the place to which the registered
cover was. addressed at or about the time when the letter would
reach that place in the due course of the post. Ifis only where
that is shown, or where the defendant’s knowledge of the suit is
proved, that I think the presumptions in question arise, and that
service can be held proved without direct proof of the cover
having come into the hands of the defendant, Here I am not
satisfied, and the Court proceeding ez parte ought not to have
heen satisfied on the materials before it, that the defendant was at
Medina at the time when the summons arrived there, or that he
knew of the institution of the snit.

It has been contended on behalf of the respondent that under
section 89 of the Code, the summouns was sufficiently served by
being posted to the address of « Fakhr-ud-din, of Bareilly, at
Medina, ” even in the absence of proof that the defendant was
then at Medina, and that the expression «forwarded by post”
is satisfied by proof of posting, and does not require proof that
the defendant received the summons., In my opinion, “ forwarded
by post” does not mean merely put into the post ; and considering
that the whole object of service of summons is to glve the defen-
dant an opportunity of appearing to defend the suit, it is, T think,
essential, in the case of service under section 89, to prove that the
summons has been not merely posted, but received by the defen-
dant, the proof required being of the nature which I have already
explained.

Wo have been asked, under section 568 of the Code, to allow
a document to e admitted in evidence which was not before the
Court when the ex parte decree was made. That documens
consists of an endorsement upon one of the copies of the sum-
mons which was sent to Medina, Itis admittedly in the hand-
wiiting of the defendant, but the date which it bears is the 18th
of April, 1898, many months after the ex parte decree was passed.
Assuming that such evidence might be allowed to be given under

section 568, I do not think that substantial cause for its admis- -

sion has been shown. Tt is fully consistent with the summons
15
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. - 4
not having been served upon the defendant in 1897, that he

should receive and return another copy of that summons in April,
1898, TFor these reasons it appears to me that the proceeding

Guieym.  With the case ex parte wasin contravention of the provisions of

VD-DINX.

section 100 of the Code.
Tt has been contended on hehalf of the respondent that section

100 has no applieation to the case of a defendant residing out of
British Tndia, but must be construed as limited to defendants
residing within British India. It is said that in the case of the
non-appearance of a defendant residing out of British India the
proper procedure is that prescribed, not by section 100, but by
section 104 of the Code, which does not, like section 100, require
proof that the summons was duly served, but allows the Court
to dirvect that the plaintiff be at liberty to proceed with his suit
in such manner and subject to such conditions as the Court thinks
fit. T do not think that this contention is well-founded. There
i nothing in section 100 to limit its application to any defendants
resident in British India, and there is nothing in section 104 to
exempt the plaintiff, where the defendant resides out of British
India, from proving the due service of the summons before the
hearing can proceed ex parte. I am not aware of any case in
which section 104 of the Code has been cousidered. But I am
inclined to think that its provisions were intended as a special
protection for defendants residing out of British India, who
certainly, one would imagine, do not require less protection than
defendants residing within British India, and in whose case the
ordinary reasons requiring proper proof of service of summons
are fully applicable. T am disposed to think that in addition to
what section 100 requires, section 104 was enacted to enable a
Court, in the case of defendants residing out of British India, to
impose conditions upon the plaintiff before allowing him to
proceed with the suit, even where due service of summons is
proved. It may be added that in the present case no application
under section 104 appears to have been made. The result is that
T think this appeal must be allowed, and the ez parte decree set
aside, and the canse remanded to the ‘Court below, under section
562, for trial on the merits. All costs, including the costs of
this appeal, to abide the result, ‘ o
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Baneryz, J.—I also would make the order proposed by the
learned Chiéf Justice. The question we have to determine in this

1900

F -
appeal is whether the Court below acted legally in proceeding ar” pﬁ?ﬁ:

parte against the defendant appellant. I cannot accept the
contention of the learned wakil for the respondent, that in the
case of a defendant residing out of British India section 100 of
the Code of Civil Procedure does not apply. That section, in
my opinion, is applicable to the case of all defendants, and sec-
tion 104 of the Code controls section 100 to this extent, that in
the case of a defendant residing out of British India, it is com-
petent to the Court to impose conditions upon the plaintiff when
the plaintiff asks the Court to proceed against such defendant ex
parte. I agree with the learned Chief Justice in the view that
gection 104 was enacted in the interests of the defendant, and not
of the plaintiff, that that section does not dispense with the require-
ments of section 100, and that the Court may proceed ex parte
only when it is proved that the summons was duly served on the
defendant. I am also unable to accede to the contention of the
learned vakil for the respondent that in the case of a defendant
residing out of British India, it would be sufficient proof of
service if it is shown that the summons was issued by post in the
manner required by section 83. That section requires that the
summons should be ¢ forwarded”’ to the defendant. This evi-
dently means that the summons must reach him, and therefore,
in order to satisfy the Court that the summons was duly served,
there must be proof from which the Court may reasonably con-
clude that the summons has reached the defendant. It is true
that in the great majority of cases it will be difficult to prove that
the registered cover actually reached the hands of the defendant,
and I do not say that in every case such proof would be required.
There must, however, be such evidence before the Court as would
justify the inference that he actually received the cover; for

example, that at the time when_the cover was, in. the. ordinary.

course of business, to have been delivered by the post office the
defendant was residing at the place to which the cover was sent,
- or that the acknowledgment of the cover is in the handwriting
of the defendant. Such evidence is wanting in this case, and I
" fully agree with the learned Chief Justice in the reasons which he
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hf\s given for coming to that conclusion. .I think the Court below
had not sufficient material before it to warrant its proceeding ex

woory . parte against the defendant, and the ex parte decree should be sef
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aside.
Appeal decreed and cause remanded.*

Before Sir Arthur Strackey, Knight Chief Justice and Mr. Justice Bauetfi.
BITHAL DAS anp sxoTsER (PraINTIFFg) v» NAND KISHORE AxD
oTHERS (DEFPENDANTS).}

Civil Procedure Code, section 295—TBrecution of decree—Raleable distri-

dution of assets—Hindu Law ~ Joint Hindu fomily—Efect of atiach-

ment of Joint family property in keeping alive the remedy of the decree-
kolder.

A decree-holder who held a decree against one member of a joint Hindu
family consisting of two brothers, in exccution of his decree attached his
judgment-debtor’s interest in & portion of the joint fumily propcrty Subse-
quently to the attachment, but before sale, the judgment-debtor died.

Upon the rights and interests of the judgment-debtor in attached property
being brought to sale, certain persons who held decrees against the sate judg-
ment debtor, or lns representatxves but had not ntta.clud any of the JOmt
Procedure to be allowed {o ghare ratesbly in the assnts realized by the sale.
Their applications were granted ; but on appeal in 8 suit by the deerce-holder
who had sttached in the life-time of the judgment-debtor, it was feld that
the attachment enured omly for the bemefit of the decree-holder who had
made it, and that the non-attaching decrec-holders were not entitled by
virtue of section 295 of the Code to share in the assets realized by sale under
such attachment. Suwraj Banst Koer v. Skeo Proshad Singh (1), Deendyal
Lal v. Jugdecp Norain Singh (2), Maniklal Veunilal v. Lakha (3), Gangadin
v, Khushali (4) and Gurlingapa v. Nandapa (5) veferved to. Sorebsi Edulji
Warden v. Govind Ramji (6) distinguished.

THE facts of this case sufficiently appear from the judgment

of Strachey, C. J.

Messis., W. K. Porter and W. Wallach, and Babu Jogindro
Nuth Chaudhri, for the appellants.

»  Pandit Moti Lal Nehrw and Munshi Gokul Prasad, for
respondent No. 10.

e

t First Appeal No. 95 of 1898 from a decrce of Babu Nilmadhub Iiai,
Bubordinate Judge of Benares dated the 2t4h December 1847,
* Cf. Wray. . Wray, 17 Times Law Reports, p, 242.

(1) (1878-79) L. R., 6 I. A, 88, (4) (1886) X. L. R., 7 Ail,, 702
{2) (1877) L. R, 1. A, 247, (5) (1896) 1. L. R., 21 Bom,, 797
(&) (1880) L L. R, 4 Bom, 420.  (6) (1891) L. L ., 16 Bom, oL,



