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tlie meauing o f  seciioix 596;, and these applications must there­
fore be dismissed with costs.

B aneejIj J.— I  am entirely o f  the same opinion. I  am unable 
to hold that the appeal to tlje Privy Council involves a substantial 
question o f law, unless that question arises upon the facts as found 
by the concurrent judgments o f this Court and of the Court below. 
The mere circumstance that a question o f law is raised in the case 
W'Ould nothin my opinion, justify the inference that the appeal 
involves a substantial question of law if the findings upon the facts 
do not necessitate a decision o f that question. In this case I  agree 
in holding that the Court below, in fact and substance, decided 
that the decree of the 14th May, 1888, was obtained by collusion 
and fraud, and there can be no doubt that this Court affirmed that 
decision. There are thus concurrent judgments upon a queitiun 
o f  fact, namely whether the decree o f the 14th May, 1888, was a 
collusive and fraudulent decree. Having regard to this fiading 
o f fact (and to the practice o f the Privy Council, to which the 
learned Chief Justice has referred, no question o f ' law arises, a 
determination o f which would be called for in the appeal to Her 
Majesty in Council. The appeal therefore does not involve a 
substaotial question o f law within the meaning o f the last para­
graph of section 596 o f the Code, and these applications must be 
dismissed. *

Application dismissed.
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Before Sir Arthur Stracheify Knight, Chief Jmiice and Mr. Justice Sanerji, 
FAKHR.UD DIN (Diseenpakt) v. GHAI’UE-UD-WE (P ia in to t).*  

Fracedufe Code, s e c i i o n s & Q ,  100,104—ISx parte deoree—Ajipeal—Ser  ̂
vice o f  summons on defendant residing out o f  British India,-^Burden 
o f  proof.
Where a defendant against wliom an ex parte decree has heen passed 

appeals agaiust that decree, it is sufficient in the first instance to establish that, 
in the Court which passed the e.r imrte decree the necessary proof of service of 
summons on the defendant was not given by the plaintiff. It is not incainbent 
on the appellant to show that the summons was in fact’not duly jgerved*

® Where a summons is sent by post to a defendant residing out of British 
India, it ia not, in the absence of evidence that the person to be served was at 
the time residing at the place to which the mmmom was seiit, sufficient proof

* First Appeal No. 69 of ] 898, from a decree of Babu Madho Das, Subor- 
dinate Judge of Eareilly, dated the 19th January 1898.
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of service to shoir tliat the summons was posted, hut there mast be soms 
evidence of its having been received by the defendant,

Fakhb- Section 100 of the Code of Civil Procedure is not limited in its applicaiiionUD-DIN  ̂ _ . . T ■
D, to defendants residing’ within British India,

T h e  facts o f this case sufficiently appear from the judgment o f 
the Chief Justice.

Mr. Ahdul Jalil and Babu Jog indro Nath Ghaudhri, for the 
appellant.

Maulvi Ghulam Mujtaba) for the respondent.
S t b a c h e y , C. J.— This is an appeal b y  the defendant against 

a decree of the Subordinate Judge o f Bareilly passed on the 19th 
January, 1898. The decree was passed ex parte^ the defendant not 
having appeared. The question is whether the Court was justified, 
under the circumstances, in proceeding with the hearing ex parte. 
The substantial ground taken in the appeal is that the Court 
was not, having regard to section 100 o f the Code, justified in 
proceeding ex parte, inasmuch as it was not proved that fne sum­
mons was duly served. It has been contended on behalf o f  the 
respondent that upon this appeal the onus lies on the defendant 
appellant o f  p rovin g that the summons was not in fact duly serv" 
ed, as the defendant would have to do in the case o f  an application 
under section 108 to the Court by which the decree was made for 
an order to set it aside. It appears to me that in an appeal from 
an ex farU  decree passed under section 100 o f  the Code, a ll  that 
the appellant has to do is to prove that the requirements o f  section 
100 were not com plied with, and that an ex parte decree was 
therefore not legally made. An ex parte decree cannot legally be 
made under section 100 unless it is first proved that the summons 
was duly served, and therefore it is sufficient for the appellant, in 
my opinion, to establish that in the Court passing the ex parte 

^decree that necessary proof was not given  b y  the plaintiff. I f  the 
appellant establishes that the ex parte decree was wrong, it is not 
necessary for him ,to prove further that the summons was not in 
fact duly served upon him. In the case o f an application iinder 
section 108, a defendant against whom a decree has been passed ex 
parie has the privilege o f  a special summary remedy not open to 
other defendants, in addition to the ordinary remedy by way o f  
appeal, and it is reasonable that, as a condition o f that special
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summajy remedy, he slioliM have to satisfy tlie Court  ̂ not merely jgoo 
that the proof required by section 100 was not given by the ' 
plaintiffj but that in fact the summons was not duly served; or t h a t -  ' t o - b i n - 

the defendant was prevented by any sufficient cause from appear- Ghafce-
ing when the suit was called on for hearing. The question then iri>-3>w-
is, whether the defendant appellant here has shown that the 
plaintiff at the ex parte hearing did not so prove the due service 
of the summons as to entitle the Court to proceed ex parte. The 
plaint, which was filed on the 15th March, 1897, set forth in the 
heading that the defendant was a. resident o f  Bareilly, at present 
residing in Medina, in Arabia.”  Apart from the heading o f  the 
plaint there wr.s at the ecs parte hearing no evidence adduced by 
the plaintiff, either by affidavit or otherwise, that the defendant 
was residing at Medina, or in any other specified place. But 
upon the statement that the defendant was at Medina summonses 
were, on the 1st April, 1897, issued by the Subordinate Judge, 
through *the Court o f  the District Judge, and addressed to 
"  Fakhr-ud-din, of Bareilly, at Medina,’ ’ for appearance on the 
2nd September, 1S97, as the date fixed for the hearing. From the 
order of the Subordinate Judge it appears to have been intended 
that the summons should be served under section 90 of the Code, 
which provides for the service of siimTnons upon  ̂ defendant in 
a foreign territory where there is a British* Resident, Agent, 
Superintendent, or Court. Why the Subordinate Judge should 
have considered it necessary, in a case where a summons was to be 
served under section 90, to send that summons through the 
Court o f the District Judge instead o f  sending it himself, I  do 
not know. However, the summons appears to have been sent to 
the District Judge • but the Court of the District Judge, for some 
reason which does not appear, instead o f sending the summons in 
the manner provided by section 90, caused it to be sent by 
registered post addressed direct to Fakhr-ud-din, o f Bareilly, at 
Medina ” — apparently under section 89. The ^evidence as to all 
this is not very clear, but I  infer that the summons was sent through 
the District Judge from a proceeding recorded by the Subordinate 
Judge on the 2nd September, 1897, and I  infer that the summons 
was sent direct from the District Judge to Fakhr-ud-din, o f 
Bareilly, at Medina, from the notices o f receipt apparently issued
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X900 by the Medina Post Office, and printed at pages 9 and 10 o f the 
PiKHB appellant^s book. The acknowledgments returned ‘through the
uB-DiN "^oFt Office purported to be signed by “ Muhammad Fakhr-nd-din

Ghapub. of Bareilly ”  on tee 12th June, 1897. A copy o f  one o f the sum-
DB-DrK. monses was received back by the Court o f the Subordinate Judge

on the l7th August, 1897. It bears an endorsement, dated the 5th 
July, 1897j purporting to be signed by Abdul Rahman, agent o f  
Mauivi Fakhr-ud-din, and resident of Delhi, at present residing 
at Medina. But there is no evidence to show who this Abdul 
Eahman was, or that he had any connection with the defendant. 
That is the whole o f the evidence as to the service of the summons 
upon the defendant, which was before the Court at the time when 
tie  ex parte decree was made. It appears to me impossible to hold 
that there was proof, such as section 100 n quires, that tlie summons 
Was duly served. Apart from the heading in the plaint, there 
was not one "^ord to show that the defendant was in fact residing 
at Medina at the date of the suit, or at the time when the regis­
tered letter containing the summons was received at Medina. 
There is nothing to show that the acknowledgments dated the I2th 
June, 1897, were in the. handwriting o f the defendant, or any 
person aiithoriijed to sign for him. There was nothing before 
the Subordinate Judge showing that the defendaut was aware of 
the institution of the suit. The facts o f this case are therefore 
clearfy distinguishable from t!io:ie of Aga Oukvn Husain V. 
Bassoon (1) (see the observations of Candy, J., at pages 418 and 
419 of the Report). No doubt cases may arise in which it would 
be a denial of jusUce to hold that service o f a snmnnons upon a 
defendant in a foreign territory could not be established without 
direct proof of the receipt or refusal by the defendant o f the 
registered cover containing the summons- In the case o f a 

- defendant unable to sign an acknowledgment, or seeking to put 
obstacles in the phiintiff’s way by refusing to accept the cover, to 
hold that there Wf̂ s no proof of valid service, might operate very 
unjustly to the plaintiff. Sections 16 and 114 o f the Kvic^ence 
Act show that in considei'ing whether tho sumtnons or other 
communication through the post has reachcd a person or not, one 
may have regard to the fact of its having been posted in due 

(1) (1897)I.L. R.,21 Bom., 412.
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course, and one may presume that the usual course o f the post has igoo
been follovfed. But I  think it would be dangerous to be satisfied ' 
by such proof o f  receipt where there was no sufficient evidence uD-®ra
any residence by the defendant in the place to which the registered Ghuttb.
cover was- addressed at or about the time when the letter would 
reach that place in the due course o f  the post. It is only where 
that is shown, or where the defendant’s knowledge o f  the suit is 
proved, that I  think the presumptions in question arise, and that 
service can be held proved without direct p roof o f  the cover 
having come into the hands o f  the defendant. Here I  am not 
satisfied, and the Court proceeding ex paHe ought not to have 
been satisfied on the materials before it, that the defendant was at 
Medina at the time when the summons arrived there, or that he 
knew o f  the institution o f  the suit.

I t  has been contended on behalf o f  the respondent that under 
section 89 o f the Code, the summons was sufficiently served by 
being posted to the address o f  Pakhr-ud-din, o f  Bareilly, at 
Medina, ”  even in the absence o f  proof that the defendant was 
then at Medina, and that the expression forwarded by post ”  
is satisfied by proof o f  posting, and does not require p roo f that 
the defendant received the summons. In my opinion, “  forwarded 
by post ”  does not mean merely put into the p ost; and considering 
that the whole object o f  service o f  summons is to give the defen­
dant an opportunity o f  appearing to defend the suit, it is, I  think, 
essential, in the case o f  service under section 89, to prove that the 
summons has been not merely posted, but received by the defen­
dant, the proof required being o f  the nature which I  have already 
explained.

W e have been asked, under section 568 o f  the Code, to allow 
a document to be admitted in evidence which was not before the 
Court when the ex parte decree was made. That document 
consists o f  an endorsement upon one o f  the copies o f  the sum­
mons which was sent to Medina. It is admittedly in the hand­
writing o f  the defendant, but the date which it hears is the iSth 
o f  April, 1898, many months, after the ex'parte decree was passed.
Assuming that such evidence might be allowed to be given under 
section 5 6 8 ,1 do not think that substantial cause for its admig- 
aon has been shown. I t  is fully consistent with the summons
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1 9 0 0  not having beea served upon the defendant in 1897, that he 
should receive and return another copy of that summons in April;

to-bik 1898. Eor these reasons it appears to me that the proceeding 
Ghafbb- fclie case ex parte was in contravention o f the provisions o f
TO-BiK. section 100 o f  the Code.

It has been conteuded on behalf o f  the respondent that section 
100 has no application to the case o f  a defendant residing out o f  
British India, but must be construed as limited to defendants 
residing within British India. It  is said that in the case o f  the 
non-appearance o f a defendant residing out o f  British India the 
proper procedure is that prescribed, not by section 100, but by 
section 104 o f the Code, which does not, like section 100, require 
proof that the summons was duly served, but allows the Court 
to direct that the plaintiff be at liberty to proceed with his suit 
in such manner and subject to such conditions as the Court thinks 
fit. I  do not think that this contention is well-founded. There 
is nothing in section 100 to limit its application to any defendants 
resident in British India, and there is nothing in section 104 to 
exempt the plaintiff, where the defendant resides out o f  British 
India, from proving the due service o f the summons before the 
hearing can proceed ex parte. I  am not aware o f  any case in 
which section 104 o f the Code has been considered. But I  am 
inclined to think tl^t its provisions were intended as a special 
protection for defendants residing out o f  British India, who 
certainly, one would imagine, do not require less protection than 
defendants residing within British India, and in whose case the 
ordinary reasons requiring proper proof o f  service o f  summons 
are fully applicable. I  am disposed to think that in addition to 
what section 100 requires, section 104 was enacted to enable a 
Court, in the case o f defendants residing out o f  British India, to 
impose conditions upon the plaintiff before allowing him to 
Proceed with the suit, even where due service o f  summons is 
proved. It may be added that in the present case no application 
nnder section 104 appears to have been made. The result is that 
I  think this appeal must be allowed, and the ess parte decree set 
aside, and the cause remanded to the Court below, under section 
562, for trial on the merits. A ll costs, including the costs o f  
this appeal, to abide the result.



B a f e k jI; J.— -I also would make the order proposed by the jqqq

learned Chi^f Justice. Tlie question weliave to determine in this —i ---------
, ^  Fakhs-

appeal is whether the Court below acted legally in proceeding ecx to-bik

parte against the defendant appellant. I  cannot accept the Gh^^b-
contention o f  the learned vakil for the respondent, that in the 
ease o f  a defendant residing out o f  British India section 100 o f  
the Code o f C ivil Procedure does not apply. That section, in 
my opinion, is applicable to the case o f  all defendants, and sec­
tion 104 o f  the Code controls section 100 to this extent, that in 
the case o f  a defendant residing out o f  British India, it is com­
petent to the Court to impose conditions upon the plaintiff when 
tlie plaintiff asks the Court to proceed against such defendant ex 
parte, I  agree with the learned Chief Justice in the view that 
section 104 was enacted in the interests o f  the defendant, and not 
o f  the plaintiff, that that section does not dispense with the require­
ments o f  section 100, and that the Court may proceed ex parte 
only when it is proved that the summons was duly served on the 
defendant. I  am also unable to accede to the contention o f  the 
learned vakil for the respondent that in the case o f  a defendant 
residing out o f  British India, it would be sufficient p roo f o f  
service i f  it is shown that the summons was issued by post in the 
manner required by section 89. That section requires that the 
summons should be forwarded ’ ’ to the defendant. This evi­
dently means that the summons must reach him, and therefore, 
in order to satisfy the Court that the summons was duly served, 
there must be proof from which the Court may reasonably con­
clude that the summons has reached the defendant. I t  is true 
that in the great majority o f  cases it will be difficult to prove that 
the registered cover actually reached the hands o f  the defendant, 
and I  do not say that in every case such proof would be required.
There must, however, be such evidence before the Court as would 
justify the inference that he actually received the cover; for 
example, that at the time when Jhe coYer wa9, in. the. ordinary, 
coursje o f  business, to have been delivered by the post office the 
defendant was residing at the place to which the cover was sent, 
or that the acknowledgment o f  the cover is in the handwriting 
o f  the defendant. Such evidence is wanting in this case, and I  
fully agree with the learned Chief Justice in the reasons which he
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has given for coming to that conclusion. <■1 think the Court below
■ had not sufficient material before it to warrant its proceeding ex 
^ a r te  against the defendant, and the ex parte decree should be set 

aside.
Appeal decreed and cause remanded.*
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Before Sir Arthur Strachey, Knight Chief Justice and Mr. Justice JBaaerji.
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Oivil Procedure Code, section 2d^~Sxecvtion o f  decree—Sateaile disiri- 
huiion o f  assets—Sindu Law ~ Joint Hindu fam ily—Eff'ect o f  attach- 
meni o f  joint family property in Tceeping alive the remedy o f  the decree- 
holder.
A decree-bolder who held a decree against one mcmher of a joint Hindu 

family consisting of two brothers, in execution of his decree attached his 
judgment-debtor’a interest in & portion of the joint family property. Subse» 
quently to the attachment, bat before sale, the judgmenb-debtor died.

Upon the rights and interests of the judginent-debtor in attached property 
being brought to sale, certain persons who held decrees against the same jndg- 
ment-debtorj or his representatives but had not attached any of the joint 
family property in hia lifetime, applied nnder sectijgn 295 of the Code of Civil 
Procedure to be allowed to share rateably in the assets realized by the sale. 
Their applications were granted j but on appeal in a suit by the decrce-holder 
who had attached in the life-time of the judgnient-debtor, it was held that 
the attachment enured only for the benefit of the dccree-holder who had 
made it, and that the non-attaching decree-holders wore not entitled by 
Yirtue of section 295 of the Code to share in the assets realized by sale under 
such attachment. Swraj Bansi Koer v. Shea Proshad Singh (1), Deendyal 
Lai V. Jugdeep i^arain Shzgh (2), ManiMal Venilal v. LaJcha (3), Qangadin 
V, Khwhali (4) and Gtirlingapa v, Nandapa (5) referred to. Sorahji JSdulji 
Warden v. Q-ovind Mamji (6} distinguished.

T h e  facts o f  this case sufficieutly appear from  the ju d g m en t 

o f  Straehey, C. J.
Messrs. W. K. Forter and W. Wallach, and Babu Jogindro 

Nath Chaudhri, for the appellants.
Pandit Moti Lai Nehru and Munshi Ookul Prasadj for 

respondent N o . 10.

t First Appeal ITo. 95 of 1898 from a decree of Babu Kilmadhab ti&i. 
Subordinate Judge of Benares dated the 2t<±h December 18y7,

* Cf. Wray. v. Wray, 17 Times Law Ecportŝ  p. 243.
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(2) (1877) L. IL, 4 1. A„ 247. (5) fl896) I. L. E., 21 Bom., 797.
(3) (1880) 1.1. R., 4 Bom., 429. (6) (1891) I. L, It., 16 Bom., 91.


