
1900

Manni.

94 THE INDIA.N^LA'W EEPOBTS,  ̂ [VOL. X X I t l .
f-

authority to that effect, and it seems to ns that the words o f 
Kallf—  section 561 indioate the intention of the Legislature with sufficient

V. clearness. From the words of paragraph 3 o f sectijn 561, unless 
the respondent files with the objection a written acknowledgment 
from the appellant or his pleader o f having received a copy thereof, 
the appellate Court shall cause such a copy to be served/' it is 
manifest that it would be contrary to the ordinary practice of 
the Court to allow objections to be made against persons who 
have not appealed. We cannot see why in this case there should 
be any exception. It seems to us that the decision of the first 
CoLiftj â ‘qiiiesced in by the plaintiff, practically operated as 
res judicata against him. A case has been cited to us which, 
though under another Act, is in effect an authority upon this 
question. It is the case o f  Baboo Ghote Lall v. ICishun Suhoy 
(1), which was decided by a Full Bench of this Court. The case 
of Timvnayya Mada v. Lahshmana Bahhta, (2), has been cited 
to us on the other side by Mr. Abdul Rctoof. We find ourselves 
wholly unable to apply to this case the reasoning o f  the learned 
Judges o f the Madras High Court in that case, inasmuch as that 
reasoning is based upon the provisions of Act No, X I I  o f 1879, 
the language of which materially differs from the Code o f C ivil 
Procedure now iu force. We set aside the decree o f  the lower 
appellate Court in far as it affects the applicants. The respon
dent Lai Das will pay the costs o f  this application.

Appeal allowed.
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Before Sir Arthur Btracheyt Knight^ Chief Justice and Mr. Justice
Sanerji.

BINKE LAL AND OTHBtts ( P d a i s t i o t s )  « . JAGAT NARAIN a k d  a n o t h e b  

® (Dbbeotahts).*
Civil Procedure Code, section SQQ—Application fo r  leave to appeal to 

S er Majesty in Council—" Sulsiantial question o f  law. ”
The expression “ involve soiao substantial question of law” as nsod in sec

tion 596 of the Code of Civil Procedure must bo construed w^tli reforence 
to tla.0 practice of tlic Privy Council not to interfere witli concurrent findings

• Privy Council Appeal No. 10 of 1900.
(I) S. D, A., . P., 18S3, Vol. II, 360. (2) (1833) L L. E., ■? Had., SIS.



of fact of the Courts below,' and, tliis being so, it caiiuot be said that a {question
which only, arises if the concavrent findings of fact of the Courts in India are — -----  —
disregarded, a question which can never arise so long as the Privy Council main-
talus those concurrent findings of fact, is a “ substantial question of law ” wnich v.
the appeal to the Privy Council “ involves.” jHoran v. 3£ittu Silee (1),

■ hfath Birhar X- GulncJc Chiiiidei- Bose (2) and Jh re Fishwa^nlhar 
jPandit (3) referred to.

The facts of this case sufficiently appear from the order of 
Strachej; G. J.

Pandit Sundar Lai, for the applicants.
Mr. D. iV, Banerji and Pandit Moti Lai N&Kru,, for the 

opposite parties.
Stuachey, G. J.— These are three applications for jeave to 

appeal to Her Majesty in Council from the decrees passed by this 
Court in certain connected appeals— First Appeals Noa. 115 and 
116 o f 1898, and Second Appeal No. 405 o f 1897. These were dis
posed o f in this Court by a single judgment, which will be found 
reportefl in the Indian Law Eeports, 22 A l l ,  page 168. The 
appiioatioushave been resisted by the respondents with reference to 
the provisions o f section 596 o f the Code o f Civil Procedure. It 
was objected in reppoci to the property which was (lie subject- 
matter of Fir'st Appeal ISfo. 115, called Begam Bagh, that the 
amount or value o f  the subjeot-matter o f  the suit* was less than 
Rs. 10,000. In the view which we take of*this application we 
need not decide that point; but we will assume that the objection 
is untenable, and that the value of the subject-matter in the case 
o f eacl appeal fulfils the requirements o f  the section. It was 
further objected, with reference to the last paragraph of section 
596, that the decrees in the First Appeals affirmed the decision of 
the Court below, and that the proposed appeal to Her Majesty in 
Council did not involve any substantial question of law.

The first question is whether the decrees in the First Appeals 
did or did not affirm the decision of the Court o f  first instance in 
this case. Now the suits were brought by the j>urcliasers o f  certain 
impiovable property, which was sold in execution of a decree, 
against subsequent purchasers o f (he same property at a second 
execution sale under another decree,: to recover possession o f 
that property. The sale to the plaintiffs had been set aside, and

(1) (1876) I. L. R., 3 Calc,, 238. (2) ; 1̂884) X. L. R., 16 Civic.. 292, notflj
(3) (1895) I. L. E., 20 Bom., 699.
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1900 after it had been set aside the same property was sold in execution 
of the decree under which the defendants purchased  ̂ and that 

Lai second sale was confirmed. Subsequently the plaintiffs brought 
JaI'at a suit, as they were entitled to do, to have the order setting aside

Naeaik. the sale to them itself set aside  ̂ and to have their sale confirmed.
To that suit they did not implead the subsequent purchasers, the 
present defendants, as parties. The only persons \ whom they 
made defendants to that suit were the judgment-debtors, whose 
property had been sold. They obtained a decree against those judg- 
ment-dehtors,a decree setting aside the order they complained of, 
and confirming the sale to them. That decree was passed by the 
High Court in appeal on the 14th May, 1888, and it was on the 
basis of that decree that they brought these suits against the defen
dants, claiming a superior title to the property by virtue o f their 
prior purchase confirmed by the High Court in the manner I  have 
described. The defendants resisted the suits and claimed a superior 
title to the property substantially on two grounds :— (1) that they 
had purchased it at a time when the plaintiffs’ purchase had been set 
aside, and that the prior confirmation of their own purohase gave 
them priority; and (2) that the High Court’s decree o f the
14th May, 1888, could not, as against them, operate as a
valid confirmation of the plaintiffs’ purchase, inasmuch as it bad 
been obtained by me"aus o f fraud and collusion between the plain
tiffs and the judgment-debtors, who were the only parties to the 
suit resulting in the decree. The plea of fraud and collusion was 
distinctly raised by the defendants in their written statement, and 
it was made the subject o f the fourth issue framed by the Court of 
first instance. That part of the judgment which deals with that 
issue is rather obscurely expressed, but this much is clear that the 
Subordinate Judge finds upon that issue in the defendants’ favour, 
and we think that it is reasonable to infer that he held that the 
fraud and collusion alleged had been proved. That is the only 
inference we can draw from these words :— ‘̂ However, from what 
has been said above as regards the invalidity o f the sale o f  fehe 
20th November, 1885, it is evident that the defence o f Ram Samp 
and Behari Lai was a good onê  and, had they fought out that 
case bo%d fide, the plaintiffs’ suit would probably have been dis- 
rnif’sed throughout. The plaintiffs’ deore'e of tlie I4tb May, 1888,



Nab AIN.

was therefore not a good one.”  The Court o f  first instance dis- 1900

missed the suits. On the appeal to this Court the Court dismissed bauk^
the appeals, holding that the plaintiffs’ suits had been rigktly djs- 
missed by the Court below. The judgments o f this Court show Jagas

that the main ground of the dismissal of the appeals was that this 
Court came to the conclusion upon the evidence that the decree 
of the 14th May, 1888, had been fraudulently and collusively 
obtained. In my judgment dealing with the appeal, I  gave 
another reason for dismissing the appeals, namely the view which 
I  was inclined to take of the respeofcive legal rights o f these two 
sets o f purchasers. I  was disposed to hold that the defendants’ 
purchase was, even apart from the question o f  collusion,entitled to 
priority over the purchase o f the plaintiffs. At the same time I  
expressed considerable doubt on that point, and in view of 
that doubt, which was held still more strongly by my brother 
Banerji, I did not decide the appeal merely on that ground, but 
decided It on the further ground of the collusive nature o f the 
decree. That is the only ground which my brother Banerji dis
cussed in deciding the appeal. Therefore I  think it is correct to 
say that the true ground of the decision o f this Court was its view, 
looking at all the evidence, and all the circumstances, that the 
decree of the 14th May, 1888, was obtained fraud and collu
sion. We certainly considered that in that view we were express
ing our agreement with the conclusion o f the first Court upon the 
evidence as to collusion. That is expressly stated in the last sen
tence but one o f  my brother Banerji’s judgment. It is therefore 
not necessary for us to discuss the argument which was addressed 
to us to the effect that the words “ affirm the decision ”  in section 
596 o f th.e Code must not be limited to a mere affirmance o f the 
decree of the Court below, that the decision "  could not be said 
to be affirmed, where, although the “  decree ”  was upheld, the*
High Court in its judgment disagreed with the findings o f  fact of 
the Court below. In the present case, assuming that argument 
to •be correct, I  think that this Court decided the appeal sub
stantially upon the same view o f the facts as to collusion as that 
o f the Court below, and affirmed that Courtis decision.

The next question is whether the appeal to Her Majesty in 
Council involves some substantial question o f law- The only

VOL. X X III .]  ALLAHABAD SEBIe S. 97



98 THE IjNJDlAN LAW REPORTS, [VOL. X X III .
f

1900 question of law, wbicli it is said the appeal involves, is tlie ques-
■"l^“ —  tion discussed in tlie earlier part of my judgment on th  ̂ appeals to

Ijai. tliis Court. I f  tlie Privy Council should disagree wifcli the find-
Jagax ifigs of this Court and the Court below on the question of collusion,

Nabain. doubt that question o f law will arise. But can it bs said,
those findings being as they are, that the appeal involves ”  a 
substantial question of law? The word involve”  implies a 
considerable degree of necessity. It does not mean that in cer
tain contingencies a question o f law might possibly arise. The 
practice of the Privy Council is not to interfere with concurrent
findings of fact o f the Courts below. I f  we are right in holding
that there are concurrent finding3 of fact on the question o f col- 
lusion, the inference is that tlie Privy Council will decline to go 
behind those findings, and in that view it is conceded that no 
question of law arises, and that the suits were properly dismissed. 
No doubt it was held by Mr. Justice Pontifex in Moran v. Mittu 
Bihee (1), that the questions o f law referred to in section 596 were 
not limited to questions arising out o f the facts eoncurrentl)'’ 
found by the Courts below. That view was accepted by Sir 
Richard Garth, C, J., and Mr. Justice Prinsep in Gopi Nath 
Birha'i' v Goluclc Ohunder Bhose (2j but only with consider
able doubt an.d hesitation. It is also apparently accepted by 
Mr. Justice Ranadeiin In  re VisJiwamhhar Pandit (3), but Mr. 
Justice Jardine refrained from expressing any opinion on the point. 
When once it is borne in mind that the last paragraph o f section 
596 has reference to that practice of tLe Privy Council to which 
I  have referred, I  think it is impossible to say that a question 
which only arises if the concurrent findings o f fact o f the Courts 
iti India are disregarded, a question wLich never can arise so 
long as the Privy Council maintains those concurrent findings 
o f fact, is a substantial question o f law, which the appeal to 
the Privy Council involves.^  ̂ It cannot be said that an 
appeal involves a question o f law which it is in a high degree 
improbable that tiie Privy Council will entertain, having regard 
to its established practice. That being the case, I  think that these 
appeals do not involve any substantial question o f  law within

(1) (1876) T. L. E., 2 Calc., 228. (2) (1884) I. L B.. 16 Calc., 292, note.
(3) (1895) I. L. E , 20 Bom., 6n&.
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tlie meauing o f  seciioix 596;, and these applications must there
fore be dismissed with costs.

B aneejIj J.— I  am entirely o f  the same opinion. I  am unable 
to hold that the appeal to tlje Privy Council involves a substantial 
question o f law, unless that question arises upon the facts as found 
by the concurrent judgments o f this Court and of the Court below. 
The mere circumstance that a question o f law is raised in the case 
W'Ould nothin my opinion, justify the inference that the appeal 
involves a substantial question of law if the findings upon the facts 
do not necessitate a decision o f that question. In this case I  agree 
in holding that the Court below, in fact and substance, decided 
that the decree of the 14th May, 1888, was obtained by collusion 
and fraud, and there can be no doubt that this Court affirmed that 
decision. There are thus concurrent judgments upon a queitiun 
o f  fact, namely whether the decree o f the 14th May, 1888, was a 
collusive and fraudulent decree. Having regard to this fiading 
o f fact (and to the practice o f the Privy Council, to which the 
learned Chief Justice has referred, no question o f ' law arises, a 
determination o f which would be called for in the appeal to Her 
Majesty in Council. The appeal therefore does not involve a 
substaotial question o f law within the meaning o f the last para
graph of section 596 o f the Code, and these applications must be 
dismissed. *

Application dismissed.
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Before Sir Arthur Stracheify Knight, Chief Jmiice and Mr. Justice Sanerji, 
FAKHR.UD DIN (Diseenpakt) v. GHAI’UE-UD-WE (P ia in to t).*  

Fracedufe Code, s e c i i o n s & Q ,  100,104—ISx parte deoree—Ajipeal—Ser  ̂
vice o f  summons on defendant residing out o f  British India,-^Burden 
o f  proof.
Where a defendant against wliom an ex parte decree has heen passed 

appeals agaiust that decree, it is sufficient in the first instance to establish that, 
in the Court which passed the e.r imrte decree the necessary proof of service of 
summons on the defendant was not given by the plaintiff. It is not incainbent 
on the appellant to show that the summons was in fact’not duly jgerved*

® Where a summons is sent by post to a defendant residing out of British 
India, it ia not, in the absence of evidence that the person to be served was at 
the time residing at the place to which the mmmom was seiit, sufficient proof

* First Appeal No. 69 of ] 898, from a decree of Babu Madho Das, Subor- 
dinate Judge of Eareilly, dated the 19th January 1898.


