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The rgspbndents now before us cannot complain that because 
the represenlatives of the two deceased decree-holders are not par
ties to this appealj they may be subjected by such legal reprasen- 
tative to another suit, far the decree of the lower appellate Court 
would bar such a suit, !Nor can they complain that they are 
entitled to have the ropreseutatives o f the deceased upon the 
record in order to get an order for costs against them, as under no 
circumstances could they have got costs against them i f  they had 
been made respondents within tiie time limited.

I am not prepared, to say whether section 5i4 would apply to 
this case. Possibly not, as ifc applies in terms to a case where the 
decree appealed against proceeds on a ground common to all the 
appellants or all the respondents, and here the decree, it may be 
said, proceeded upon a ground common to the appellants aud two 
o f  the re^ondeats in the Court below.

I  would overrule the preliminary objection.
B u e k i t t ', I.-—I  ooncur in overruling the preliminary cbjse- 
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JBefore M r. Justice BurMtt and Mr- Justice Hesidefson- 
KUBRAT-ULLAH (P z a in t if f ) «. KUBEA BEGAM <De f e s d a s t).

A ct 2^0, J V  0 /1882  (Transfer o f Trajyef ty Act], i^ection — Mortgage—
Frior and misequent incimlnmcer-'i, rights of~~inter se—Sales in execn- 
tion o f decrees separa tely oltained —Rights, o f  auction 
TJmrao Singli in 1879 moz’t âg-ed 10 biswansis of a csrtain yiJlaĝ e te 

Kantai Singlti. In. 1885 tlxe mortgagee sued upoa the mortgage, obtftined a 
'Qecree, and brouglit the mortgaged property to sale, and it; w»a pnrdiaaed "by 
Habra Begani: for Ba. 435-2-0 of whieb Es- 296'IS-6 was due to and paid to tha 
mortgagee.

At a sabsequetit date in ISTD XJmrao Singli and his brotlier Miinna Siagh 
mortgaged to-one SiLambliu Nath a larger share in the same village, including 
the share which had heen niorf!g"igi-'d to ILmkai Sln^Ii. SJiamhhu ĴTafcli was 
not made a party to the suit on the first mortgage.

In 1886 Shaoihhu Ntithj withoxii: making the first mortgagee a party 
*tihereto, instituted a snit on his second mortgage, and, in 1887, obtaijied.a 
■decree, in execution of -vrhich the mortgaged property was put up to sale, aî d 
^^rchased by Kudrat-ullah for Rs. S,000r Both the moEtgages iii q\tG;3ti«3iA. 
were :regi|fceredf

* Second Appeal No. 879 of 1897, from a decree ef Pandit Raj Natl), S'vhibj 
Subordinate Jndge of Moradabad, dated the 23rd Angust 1S97, rerers^g a deeiea 
of Baba lTpen.dra Natfi Sen, Oftciating M«nsi£ of Bijnor, dated the ii?nl 
1897*
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jgpQ In 1896 Kudrai-ullah deposited in Court E s. 296-13-6, tlie amamit which
--------------------- - had been due, and paid, upon the first mortgage to the fu'st mortgT,geo, to the
Ivtidbat- credit of Kubra Begam, and upon her refusal to accept that sum, tiled a suit 

agaiult her seelcing' to redeem the 10 biswaiiaia purcliascd by her at the ancfciou 
K u b ej . sale in'execution ox the decree on the first mortgage.
B egam :. STeld that such a suit would lie, and that the plaintiff was entitled to*

yedeem the first mortgage.
MuiacUii Kasodhan v. Kazim Hnsain (1), Janlci Frasad v. Kisltett Da{

(2), and MeJi,ria-,io v Nadir AH  (3), disting'uished. Sheo CJuoran Lai v. 
Sheo Sewah Sincjh (4), Sewa Mahion x. Ham Kishen Sin-ffTb (5), ’Mnlohuda 
Dassi V. Oopal Clmnder Dutta (6), Mohan Manor v. Togu UJca (7). and 
Desai Lalhihhai Jetlmiai v. Mundas Kuberdas (8) referred to.

T he  facts o f this case are fully stated in the judgment o f  
Henderson,

Mr. Amir-ibd-din, for the appellant.
Mr. 31. Ishaq Khan, for the respondent.
Hjendersom, J.— In this case-one Umrao Singh, on the 23nl 

of Janiifiry, 1879, mortgfiged 10 biswansis of mauza Jagri Bangar 
to one K ailhai Smgh._,-0a-thg_l2th o f January, 1SS5, the mort
gagee sued upon the mortgage, and obtained a decree on®̂ b") -^th 
o f January 1885, under -which the property mortgaged was subse
quently, on the 30th of November 1886, sold to Kubra jBegam  ̂
ihe. defendant-respondent, for Es. 425-2-0 o f which Es. 296-13-6 
was due to and paid to the mortgagee.

It appears that Umrao Singh and his brother Munna Singh^ 
on the 5th of June, 1879, mortgaged 3 biswas 6| biswansis o f  
mauza Jagri Bangar (including the ^0 biswansis already mort
gaged), together with certain other property, to one Shambhn 
Nath, Shambhu Nath was not made a party to the suit on the 
first mortgage.

On the loth of November, 1886, after the decree in the 
previous suit and before the sale und^r that decree^ Shambhu 
Nath instituted a suit on his mortgage without making the first 
mortgagee a party, and he obtained a decree on the 26th March, 
1SS7, for sale o f the mortgaged properties, which were pu f 
tipr for sakj and purchased'* by the plaintiff’-ai:)pellanfc' for 
Es. Siwo

(1) 0891) L L. E., 13 All., 433. (5) (1886) L. R., 13 I; A. 100.
(2) (1894) L L. R., 10 All., 478. (t3) (1839) I. L. II., 26 Calc., 7U .
(3} flOOOJ I. L. E., 22 AIL, 212. (7) (1885) I. E„ 10 Bom., 224.
(4) ^1890) I. L. R., IS AIL, 460. (8) (1895) I, L, R., 20 Bofi., 3&0.

2 6  THE INDIAN LAW BEPOETS^ [vO L . X X II I ,



Both-mortgages were registered, *ancl accord in g to a decision igoo
of a Full BeuoK oi' tliis Court (whiob, -liowever, has not been ' kubkIis 
followed hy the Higli Courts o f  Calcutta a»d Madras) the first ttxiah
mortgagee &tust be taken at the time o f institiitiog his suit to iiav« K-pb'ra
bad eoBStractive notice of tbs vsecond Biortgnge—3Iataclin J^aso- 
dkan V. Kcmim Busain  (1), Jcmlci Prasad v. liishm  Da4 (2),
-—and he -was therefore bouud to have made the seooud mortgagee 
a party to his suit.

On the I5th of I)ev■̂ ember̂  1896  ̂ the 23luintiff-B2)pGllant tleiJO-* 
sited Rs. 296^13-6, the aroount which had been due and paid upon 
the first mortgage to the first mortgagee, in Court to the credit 
of the defendant-respondent, under section 83 of the Transfer o f 
Property Act, She refused to accept this snin, and the plaintiff- 
appellant thereupon brought this suit seeking to redeem the 10 
biswan sis o f  Jagri Ban gar purchased by her.

The Court of fir t̂ instance dismissed tbe suit, but the lower 
appellate Court has given the plaintiif a decree for redemptioEj 
hut, apparently overlooking the fact o f the deposit, has made that 
decree conditional upon his paying to the#defendant-respondent 

witli interest up to the 30th September 1897, (a day 
fixed by the Court), t̂'hen on payment o f  that amount with 
interest, he should get possession.

The plaintiff has appealed against so mnch o f the decree as* 
deals with the interest, and it is admitted tliat if'his suit will lip« 
his appeal must isucceed.

Ci'oss objections, however, have been filed by the respondent  ̂
who confends that the suit \vb1] not He on the ground that nothing 
passed to her, the-plaintiff, tinder her purcliase. Iq support o f  
this propositi on the Fnll Bench case o f Matadin Kasoclhan v«
Ka&im Ih isam  (1) hai been cited as an authority to show that 
Shambhu Nath, the second mortgagee, could not briog to sale 
under the Siortgage the property mortgaged to Mm, or at all 
events so muoli o f it as had already been mortgaged, without first 
redeaaaiog the prior mortgage, aud we were referred to a passage 
in the judgment o f  Edge, 0. J., at p. 453. That passage is «,s 
follows;— The decisions to wbicE I  have referred show, an.d"! 
think rightlyj that as well before as since Act 155 oC lB82 

(1) (1891) I, L, R., 13 All.  ̂432̂  (2) (I89i) L h  R., 16 AIL, m .
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190Q came iato force, a mortgagee bad no righ>t to bring mortgaged 
property to sale under liia mortgage withoiitf-reddeming the prioj'

tTiiAH’ Diortgagee  ̂ if â - affording the siib3eqn(3at mortgagee, i f  any  ̂
Kvl'm opportnaitj to redeem, and that in a suit by a moVtgngee for

QQ iiig mortgage  ̂ the other wortgagees, whether prior or 
subsequent, wepe necessary parties  ̂and further that the property 
which might efieotively be brought to sale aiider a decree for sale 
in a raortgage suit was the specific immovable pro-perty, and not 
merely the rights and interests o f the plaiuti:ff and hia morlgagoi.- 
iu snch property.”  Another case has also been cited— Janki 
Prascbd v. Kisken Bat (1) before a Division Bauch O'f this Court, 
There one Tika Kam, the second mortgagee, brought a suit upon 
})is m ortgage  witbout making the prior mortgagee Kishen Dat a 
party, obtained a decree for sale, and put up the mortgaged pro
perty for sale, and it was purchased by Janki Prasad on the 22ad 
of Jime, 1891, Kisiieu Bat then brought a snvt ifpon lits mort
gagee, not making either Tika E.am or Janki Prasad a party to 
that suit. He obtained a decree on the 10th of Septem ber88^, 
for sale, and proceeded to sell the property, when Janki Prasad 
objected that the property could not be sold under 
The Division Bench in its judgment said—>“ A  .first mortgageff 
cannot sell except under a decree whi:ih has given a right to 
'Redeem \fithiu a time fixed by the Court, which in the event o f 
the second mortgage^- not redeeming the Brst mortgage forecloses  ̂
the second mortgagee's right to redeem. The first mortgagee’s 
right to sell under the decree arises only on the second mortgagee 
having failed to redeem and being” foreclosed by the <̂ ecree. 
There is no such decree in the case before us, that is to say, there iff 
210 decree giving the second mortgagee a right to redeem. * *
All we need say is that under the decree of the lOfch of September 
1889, Kishen Dat is not entitled to bring the mortgaged property^ 
the subject of this appeal to sale/^ As to this last mentioned case 
it is sufficient to say that it deals with the case o f  an attempt by 
a first mortgagee to bring to sale the mortgaged property under a 
decree in a suit to whioh a second mortgagee was not a party, anci 
I  dm not disposed to extend the jfinding o f the Court to the case p i 
»  second mortgagee whp, iinder analogous circniHgtaj ĉeS; ha®

(1) (1894) I  L. R„ 16 All., 478.



actually brpuglit tte mqrtgaged property to sale. W ith regard to 39 5̂

the Full Bench cas«j it j s  an autlioiity for the propositiou that “  a -------
mortgagee has no right to bring mortgaged property to sale under ttxxah
his mortgage* without redeeming the prior mortgage, i f  any, or KrsBA
affording the subsequent mortgagee, i f  any, an opportunity to re- B jsqam.

deem, so that on a suit by a mortgagee for sale on his mortgagej 
the other mortgagees, whether prior or subsequent, are necessary 
parties,aud so far as it is an authority for these propositions, ii 
is binding upon a Division Bench o f this Court. In my opiuion, 
however, it is not an authority for the proposition that where a 
sale has actually taken place under a decree obtained by a mort
gagee in a suit to which he has not made a prior mortgagee a party, 
nothing passes to the purchaser. It may be that under the deci
sions o f this Court a mortgagee under the ciraumstanoes jmentioned 
by the Full Bench ha  ̂no right to bring the mortgaged property 
to sale. Here, however, the mortgaged property has been sold.
It was competent to the mortgagor after the first mortgage to deal 
with the interest remaining in him, whether we call that interest 
the equity o f redemption, as in the case o f  an English mortgage, or 
not. _̂̂ JEJK?liitere3t the present mortgagor dealt with when lie mort» 
gaged the property to th(^sacoud mortgagee, and the effect of the 
mortgage was that the secoad mortgagee aoqaired as against the 
first mortgagee the right of redemption. The mortgaged property 
having been brought to sale under a decree in suit on the second 
mortgage against the mortgagor, although the'entire property may 
not have passed to the purchasar, it is clear th:tt whatever rights 
the mortgagor and second m(^rtgagee had passed to the purchaser, 
and there can be no questioa that Shambhu Nath, Ihe seeQod mort
gagee in the case before us, acquired by his mortgage an interest 
in the property mortgag:;d. It is true that the Full Bench in the 
case of Mata B in  Easodhan v. Kasim Husain  has said that the 
term “  propiJrty in the Transfer o f Property Act means the actual 
physical property, and does not include what is known as ^̂ the 
equity o f  redemption.”  Here under the decree on the second 
mortgage, although it was the mortgaged property that wa  ̂ sold  ̂
nothing more could pass to the purtjhaser than the mortgagor aQd 
mortgagee had between them, to dispose of, yet that mttoh did pflss, 
and feat*oertainly included the right t<3 r^eem. The sale took
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1900 place at a sale duly held-rsee 8heo Charon Lai v. Sheo<^Sewak 
Singh (1)—aacl a pirrchaser at an canctioĵ  sî ê is not bound to 
look behind the decree to see whether the decree, under whidi 
the sale is held  ̂ was rightlj made. It is sufficient t&at the decree 
o f a competent Court directs the property to be sold. In the case 
o f'a  sale in execution o f a decree, their Lordships of the Privy 
Council said :— “  To hold that a purchaser at a sale in execution 
is bound to inquire into such matters would throw a great inpedi- 
mcnt in the way of ptircha-ers under execiitions. I f  the Court 
lias jurisdiction, a purchaser is no more bound to enquire into the 
correctness o f  an order for execution than he,is as to the correct
ness o f the judgment upon which the execution i?sues ”  Hewa 
Mahton v. Ram KisJien Singh (2). As pointed out in Muhhoda 
Dassi V. Oopcd Olmnder Dutta (3), there is no real distinction 
between the eaee in which a sale takes place in execution o f a 
money decree, and that in which a sale takes place in execution
o* a decree ou a mortgage, bv reason o f the order for sale in the 

 ̂ f. 
one case being distinct from the decree, and in the other case being
part of the decree itself. The sale in the case before us hag never
been set aside, and in my' opinion the plaintiif-appeUSCt^^s^tbat:
sale acquired an interest in the property mortgaged, entitling him
under the Transfer o f Property Act to redeem.

I f  the contention raised bafore us, that the plaintiff-appellant 
acquired nothin'^ by purchase be correct, the result, apparently, 
would be that thedefendant-respondent who purchased the 10 
biswansis in mauzti Jagri Bangar, which at the time was subject to 

subsequent mortgage^ would be in^the same position as i f  there 
had been no such mortgage upon it. This is a result which I  
cannot conceive was ever contemplated by the Courts which 
decided the cases referred to. In my opinion these cases are not 
applicable to the circumstances of the present case.

"When mortgaged property is brought to sale upon first mort
gage. the purchaser fakes it as it stood at the time o f  the mort
gage, that is, free from all subsequent incumbrances, but a subse
quent mortgagee who was not a party to the suit in which the sale

' (1) (1896) I. L. E., 18 All., 469. (2) (1886) L. R , 13 I, A. 106; I. L, B.,
14 Calc., 18 p. 25.

(3) (1899J I. L. E., 26 Calc., 734 p. 737.



took placGj i f  he so wish, is still entitled to reclaim the properfy iqqq 
Mohan Manor v. Togu Ukco (1), Desai LallvJjhai JtdJmhai v.
Munda8 Kuherdas (2). Therefore in the case before us the second uiXAJi 
mortgagee, not having had an opportunity to redeera/ would harvo KrsBA 
been entitled to do so, and I  see no reason why the defendant 
resijondent should be in a better position w’hen redemption is 
sought by the purchaser at a sale under a deorej on the second 
mortgage than he would have been if the second mortgMgee himself 
had sought to redeem? The claim p t forward by the defendant 
respondent is not one which upon merely equitable grounds is 
entitled to consideration.

I consider that there is nothing to bir thi plaintiff’s suit, atid 
that he is entitled to redeem, and I  would allow the appeal, that is 
to say, I  would set aside so much o f  the decree as directs “the 
appellant to^p:iy interest upon the deposit o f Rs. 206-13-6.

It may be meutioned that in the objections filed by the defend
ant respondpit no objection was taken to the fact that whereas he 
paid K^r425-5-0 for the |>roperty purchased by him, the decree 
directed that the property should be redeemed on payment o f  
only EjS. 296-1B-6, the amount which was due, and p:iid to the 

. first mortgagee. I  desire to express no opinion as to whether the 
plaintiff-api;>ellant in making a deposit under#* section 83 of the 
Transfer of Property Act, after the first mortgage decree had been 
satisfied, adopted the proper course.

Sine® writing the above, I have been referred to the case o f 
MeJirbano v.M adir A li (3). This case was not reported when 
the appeal was heard by us, and was not referred to in argument.
In my opinion this case also ha? no bearing on the circumstances 
o f the present appeal. It follows the case of Janhi Prasad v.
Kishen Dat (4), which I  have already distinguished,

BubkitT; J.—I concur in the order proposed by my learned 
brokfcherj and would set aside the decree under appeal to the extent 
suggested by him.

Decree modified.
(1) (1885) I. L R., 10 Bom.. 224. - (3) (1900) L. R., 23 All., 212.
(2) (1895) I. L._E., 20 Bom., 290. (i) (1894) I. L. R., 16 Ail., 478,
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