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The respondents now before us cannot complain that because
the representatives of the two deceased decree-holders are not par-
ties to this appeal, they may be subjected by such legal represen-
tative to auother suit, for the decree of the lower #Appellate Court
would bar such a snit. Nor can they complain that they are
entitled to have the representatives of the deceased upon the
record in order to get an order for costs againgt them, as under no
circumstances could they have got costs against them if they had

been made respondents within the time limited.

I am not prepared. to say whether section 544 would apply to
this case. Possibly not, as it applies in terms to 2 case where the

decree appealed against proceeds on a ground commen to all the
appellants or all the respondents, and here the decree, it may be
gaid, proceeded upon a ground common to the appellants and twe
of the regpondents in the Court below.

I would overrule the preliminary objection.

Burkrrr, 4.~ concur in everruling the preliminary shjse-
tivuT

- Before Mr. Justice Burkitt and Mr. Justice Henderson.

KUDRAT-ULLAR (Praixtirr) ». KUBRA BEGAM {Drrespaxt).
det No. IV of 1882 (Transfer of Property Aetf, vection 85 —~Morigage—

Prior and subsequent Tucumbrancers, rights of-—inter se—Sules in evecn-

tion of decrees separately obiained ~Rights uf auction purchasecrs,

Umrao Singh In 1879 mortgaged 10 biswansis of & cartain village te
Kunhdi Singh. In 1885 the mortgagee sued upon the mortgage, obtaimed a
decree, and brought the mortgaged property to sale, and ‘it was purchased by
Hubra Begam for Ra. 425-2-0 of whieh Rs. 206-18-6' was due to and paid to the
murtgﬁ.gee. ’

At a subsequent date in 1870 Umrao Singh and his brother Munna Singh

. mortgaged to.one Shambhu Nath a larger share in the sams village, ineluding
the sbare which had been mortgaged to Xanhai Singh. Shambhu Nath was
not made a party to the suit on the first mortgage.

In 1886 Shambhu Nath, without making the first mortgagee a party
Sthereto, instituted a suit on his sccond mortgage, and, in 1887, cbiained a
decree, in execution of which the mortgaged property was put up to sale, aq.dv
Puarchaged by Kudeat-wllah for Rs, 8,000, Both the morbgages in guestion
were 'regigteredf\

# Second Appeal No. 879 of 1897, from a decree of Pandit Raj Nuth Sehiby
Subordinate Judge of Moradabad, dated the 23rd Augnst 1897, reversing n'decres.
of Babu Upendra Nath Sen, Officiating Munsif of Biinor, dated the 308k Ansik
1897,
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Tn 1896 Kudrat-ullak deposited in Counrt Rs. 296.13-6, the amegut which
had been due, and paid, upon the first mortgage to the first mortgagee, to the
credit of Wubra Begam, and upon her refusal to accept that sum, filed & suit
against her seeking to redeem the 10 biswansis purchased by her at the auction
sale in exceution o1 the decree on the first mortgage.

Held that such a suit would lie, and that the plaintiff was entitled to
zedeem the fivst mortgage. .

Matadin Kasodhan v. Kazin Husain (1), Janki Prasad v. Kishen Daf
(2), and Mehrdano v Nudir Aic (3), distingnished, Skeo Charan Lal v.
Sheo Sewal Singh (+), Rewa Makton v. Ram Kishen Singl (8), Mubhoda
Dassi v. Gopal Chunder Dutte (6), Mokan Manor v. Togu Uka {7), and
Desat Lallubhai Jethabai v. Hundas Euberdas (8) veferred to.

Tur faots of this case are fully stated in the judgment of
Henderson, J.

Mr. Amir-ud-din, for the appellan.

Mr. M. Ishaq Khan, for the respondent.

Hexprrsow, d.—In this case-one Umrao Singh, on the 23rd
of January, 1879, mortgaged 10 biswansis of mauza Jagri Bangar
to one Kanhai Singh. On-the 12th of January, 1885, the mort-
gagee sued upon the mortgage, and obtained a decree on"Tks A0th
of January 1885, under -which the property mortgaged was subse-
guently, on the 30th of November 1386, sold to Kubra Begam,
¢he defendant-respondent, for Rs, 425-2-0 of which Rs. 206-13-6
was dus to and pr:id to the mortgagee.

It appears that Umrao Singh and his brother Munna Singh,
on the 5th of June, 1879, mortgaged 3 biswas 6% biswansis of
manza Jagri Bangar (including the 20 biswansis already mort-
gaged), together with certain other property, to one Shambhu
Nath, Shambhu Nath was not made a party to the snit on the
first morigage.

On the 18th of November, 1898, after the decree in the
previous suit and before the sale undér that deoree; Shambhu
Nath iustituted o suit on his mortgage without making the first
mortgagee a party, and he obtained a decree on the 26th March,
1887, for sale of the mortgaged properties, which were put’
tip for sale, and purchased” by the plaintiff-appellant: for
Rs. 8,000

(1, (1891) I L. I, 13 ALL, 482, (5) (1886) L. R, 18 L. A. 106,
) (1894) I L. R, 16 All, 478, gg) 1839) 1. L. R., 26 Calc,, 784

(
(3) (1900) T. T. R, 22 AL, 212, ) (1885) 1. Ir, R., 10 Bom,, 224.
(4) (1896) 1. L, R, 18 AlL, 460.  (8) (1895) I, L. R., 20 Bor., 390,
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Poth.mortggges were registered, and according to a decision
of a Fall Benel of this Court (which,-however, has not been
followed by the High Courts of Caleutta agd Madras) the first
mortgagee Must be taken at the time of institniing his suit to have
had constructive notice of the second mortgage—Motudin Koso-
dhan v, Kazim Husain (1), Janlki Prasad v. Kishen Dot (2),
—and he was therefore bound to have made the second mortgagee
a party to his suit.

On the 15th of December, 1896, the plaintiff-sppellant depo-
sited Rs. 296-13-8, the amount which had been due and paid upon
the first mortgage to the first mortgagee, in Court to the credit
of the defendant-respondent, under section 83 of the Travsfer of
Property Act, She refused to accept this sum, and the plaintiff-
appellant therenpon brought this suit seeking to redeem the 10
biswansis of Jagri Bangar purchased by her.

The Court of first instance dismissed the suit, but the Jower
appellate Court has given the plaintiff a decree for redempiion,
but, dl)parently overlooking the fuct of the deposit, has ninde that
decree conditional upon his paying to theedefendant-respondent
Rs,20¢773-6 with interest up to the 30th September 1897, (a day
fixed by the Court), when on paymenb of that amount with
interest, he shounld get possession. '

The plaintiff has appealed against so much of the decree as
deals with the jnterest, and it is admitted that lf"lus suit will lie,
his appeal must succeed.

Cross objections, however, have been filed by the respondent,
who confends that the suit will not lie on fhe ground that nothing
passed fo her, the.plaintiff, under her purchase. Yo sapport of
this propositi on the Full Bench case of Matadin Kasodhan v,
Kazim Husain (1) has been cited as an authority to show that
Shambhu Nath, the second mortgagee, could not bring to sale
under the ortgage the property mortgaged to him, or at all
events so much of it as had already been mortgaged, without first
redeeming the prior mortgage, and we were referred to a passage
i the judgment of Edge, C.J,at p. 453. That passage is as
follows +—¢The decisions to which I have referred show, and-I
t]nnk rlghtly, that as well before as since Act No. IV of 1882

(1) (1891) I, T R, 13 ALL, 482 () (1894) LL R, 16 A1, a78,
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came into force, a mortgages had no right to bring mortgaged
property to sale under his mortgage without-redecming the prioy
mortgages, if any, ox affording the subseguent morlgagee, if any,
an opportunity to redsem, and that in a snit by a moiigagee for
sale, on his mortgage, the other mortgagees, whether prior or
subsequent, were necessary parties; and further thut the property
which might effestively be brouglit to sale under a decree for sale
in a mortgage suit was the specific Immovable preperty, and not
merely the rights and interests of the plaintiff and his mortgagor
in snch property.” Auother case has also been cited—Janki
Prased v. Kishen Dat (1) before a Division Bench of this Court,
There one Tika Ruam, the second mortgagee, brought a suit upon
his mortgage withonut making the prior mortgagee Kishen Dat a
party, obtained a decree for sale, and put up the mortgaged pro-
perty for sale, and it was purchased by Janki Prasad on the 22nd
of Juue, 1891, XKishen Dat then hrought a suit wpon his mort-
gagee, not making either Tika Ram or Janki Prasad a_party to
that suit. He obtained a decree on the 10th of September 1889,
for sale, and proceeded to sell the property, when Jankx Prasad
objected that the property could not be sold under the degpee.
The Division Bench in its judgment sald—“ A first morigagee
cannot sell except under a deeree which has given a right to
redeem within a time fixed by the Court, which in the event of
the second mortgagee not redeeming the first mortgage forecloses
the second mortgagee’s right to redeem, The first mortgagee’s
right to sell under the decree arises only on the second morigagee
having failed to redeem and being foreclosed by the decree.
There is no such decree in the case before us, that is to say, there ig
no decree giving the second mortgagee a right to redeem, * * %
All we need say is that under the decree of the 10th of September
1889, Kishen Dat is not entitled to bring the mortgaged property,
the subject of this appeal to sale.”” As to this last mentioned case
it is sufficient to say that it deals with the case of an attempt by
a first mortgagee to bring to sale the mortgaged property under a
decéree in a suit to which a second mortgagee was not a party, and i
I am not disposed to extend the finding of the Court to the case pf
a second mortgagee whp, under analogous cxrcumstances, has
(15 (1894) L L. R., 16 All,, 478,
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actually brought the mortgaged property to sale. With regard to
the Full Bench cass, it,is an authority for the proposition that ¢ a
mortgagee has no right to bring mortgaged property to sale under
his mortgigs without redeeming the prior moztgage, if any, or
affording the subsequent morigagee, if any, an opportunity to re-
deem, so that on a sait by a morigagee for sale on bis monoage,
the other mortgagees, whether prior or subsequent, are necessary
parties,” aud so far as it is an authority for these propositions, i§
is binding upon a Division Beuch of this Court. In my opinion,
however, it is not an authority for the proposition that where 3
sale has actually taken place under a decree obtained by a mort-
gagee in a suit to which he has not made a prior mortgagee a party,
nothing passes to the purchaser. It may be that under the deci-
sions of this Court a mortgagee under the cirsumstances mentioned
by the Full Bench has no right to bring the mortgagel property
to sale. Here, however, the mortgaged property has been sold.

It was competent to the mortgagor afier the first mortgage to deal
with the itterest remaining in him, whether we call that i lniere-t
the eqmty of redemption, as in the case of an English mortgage, or
nof. Ebsinterest the present mortgagor dealt with when he mort-
gaged the property to thesecond mortgagee, and the effect of the
mortgage was that the gecand mortgagee acquired as against the
first mortgagee the right of redemption. The mortgaged property
having heen brought to sale under a decree in sudt on the sscond
mortgage against the mortgagor, although theentire property may
not have passed to the purchaser, it is clear that whatever rights
the mortgagor and second mgrtgagee had passed to the purchaser,

and there can bs no guestion that Shambhu Nath, the second mort-

gngeé in the cage before us, acquired by his mortgage an interest =

in the property mortgagzd. It is true that the Full Bench in the
case of Maty Din Kasodhan v. Kusim Husain has said that the
term © propérty >’ in the Transfer of Property Act means the actnal
physical property, and does not include what is known as ““the
equity of redemption.” Here under the decree on the second
i ortgage, althongh it was the mortgaged property that was sold,
nothing more could pass to the purthaser than the mortgagor and’
mortgagee had between them to dispose of, yet that much did pass,
and that certainly included the right tG redeem. - ‘The sale took
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1900 place at a sale duly held--sece Sheo Charan Lol v. Sheos Sewak
~——— Singh (1)—and a purchaser at an auction sxie is not bound o
I\JII?II«!AAET- look bebind the decree to sce whether the decree, uxrlder which
Koara the sale is held, was rightly made. Tt is sufficient that the decree

Beaar.  f 4 competent Court directs the property to be sold. In the case
of'a sale in execution of a decrce, their Lordships of the Privy
Couneil said — T'o hold that a purchaser at a sale in execution
is bound to inguire into such matters would throw a great inpedi-
ment in the way of purchaiers under executions. If the Court
has jurisdiction, a purchaser is no more bound to enquire into the
curreciness of an order for execution than he.is as to the correct-
ness of the judgment upon which the execution issues” Rewa
Makton v. Ram Kishen Singh (2).  As pointed out in Mulkhoda
Dassi v. Gopal Chunder Dutts (3), there is no real distinetion
butween the case in which a sale takes place in execution of a
money decree, and that in which a sale takes place in execution
of a decree on a mortgage, by reason of the order for sale in the
one case beiog distinet from the decree, and in the otherﬁcas(e being
part of the decree itself. The sale in the case before us has never
been set aside, and in my opinion the plaintiff-appellfMrh-hy that
sale acquired an interest in the property mortgaged, entitling him
under the Transfer of Property Act to redeem.

If the contention raised bsfore us, that the plainti@-appellant
acquired nothing by purchase be corrvect, the result, apparently,
would be that the”defendant-respondent who purchased the 10
biswansis in mauzh Jagri Bangar, which at the time was subject to
@ subsequent mortgage, would be inrthe same position as if there
had been no such mortgage upon it, This is a result which I
cannot conceive was ever contemplated by the Courts which
decided the cases referred to. In my opinion these cases are not
applicable to the circumstances of the present case.

‘When mortgaged property is brought to sale upon o first mort-
gage. the purchaser fakes it as it stood at the time of the mort-
gage, that is, free from all subsequent incumbrances, but a subse-
quent mortgagee who was not a party to the suit in which the salfa

(1) (1896) 1. L. R, 18 A1l,, 469. (2) (1868) L. R, 13 1. A, 106: I. I, R.,
14 Cale, 18 p. 25,
(8) (1829} L. L. R., 26 Calc,, 734 p. 737.
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took place, if he so wish, is still cntitled to redeem the property
Mohan Manor v. Zogw Uke (1), Desai Lallulhei Jethabai v.
Mundas Kuberdas (2). Therefore in the case befure us the second
mortgagee, not having had an opportanity to redezm, wounld have
been entitled to do so, and I sez no reason why the defendant
respondent should he in a better position when redemption is
sought by the purchaser at a sale under a desre: on the second
mortgage than he would have been if the second mortgagee himself
had sought to redeem® The claim p ¢ forward by the defendant
respondent is not one which upon merely equitable grounds is
entitled to comsideration.

I consider that shere is nothing to bur the plaintiffs suit, and
that he is entitled to redeem, and T would allow the appeal, that is
to say, T would set aside so much of the decree as directs:the
appellant to,pry interest upon the depesit of Rs. 206-13-6,

It may be meutioned that in the objections filed by the defend-
ant respondent no objection was taken to the fact that whereas he
paid T&. 95-2-0 for the l)roperty purchased by him, the decree
directed that the property should be redeemed on payment of
only Rs, 296-13-6, the amount which was due, and prid to the
first mortgagee. I desire fo express no opinion as {o whether the
plaintiff-apuellant in making a deposit unders section 83 of the
Transfer of Property Act, after the first mortgage deeree had been
satisfied, adopted the proper courze.

Sinct writing the above, I have been referred to the case of
Mehrbamo v.. Nadir Ali (3). This case was not reported when
the appeal was heard by gs, and was not referred to in argument.
In my opinion this case also has no bearing on the circumstances
of the presenf appeal. It follows the case of Janki Prasad v.
Kishen Dat (4), which I have already distinguished.

Burxiry, J.—I concur in the order proposed by my learned

brather, and wonld set aside the decree under appeal to the extent

suggested by him. :
Decree modified.

(1) (188%) I. T R, 10 Bom., 234, . gs) (1900), I. L. R., 22 ADl, 212,
(2) (1895) L L. R, 20 Bom,, 200,  (4) (1894)" L. L. R., 16 AlL, 478,
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