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Before Mr. Justice Burkitt and Mr. Justice Hendersosn.
BALDEO SINGH axp orures (DErznpixts) ¢ JAGGU RAM Axp
ANOTHER (PLAINTIFES).*
det No. IV of 1882 (Transfer of Property set), seetions 67, 75, 85, 101~

Mortgage —Foreclosure—Partics—Sult for foreclosure by prior morés

gagee without making holder of subscquent registered morigays a&

pariys.

A prior mortgageo (by conditional sale) brought a suit for foreclosure
and obtained a deerce without making party to the suit a -sccond mortgagea
{by usufructuary meortgage) whose mortgage was registered. The sccond
mortgugue,.hn,ving unsuceessfully objected when the prior mortgagee proceeged
o0 take possession through the Court, sued for and obtained a declaration that
he was %ot bound by the foreclosure deerco, The prior mortgagee thereupon
sued the secgnd mortgagee, praying that the latter, if he failed to rcdeem
™o -prior mortgage, might be debarred of his right to redeem, and that in
that ease possession should be given to the pla,mhff Held that the conten-
tion of the second mortgagee that all that the prlol morbgagee wag entifled
to was to obtain possession on redeeming the second mortgage could not be
sustained, and that the prior mortgagoe was entitled to the sdecree prayed for.
Venkata v. Kannam (1), Krishnon v. Chadayan EKult®Haji (2), Radbabai v.
Shamray Vinayak (3), Desarl Lallvbhai Jethabai v, Murndas Kuberdas (4),
and Mohan Manor v. Togu Uka (5) referzed to.

Tur facts of this case suffciently appear from the judgmeut of
Henderson, J. ‘

Mr. W. K. Porter for the appellants,

Mr. Abdul Majid fer the respondent.

HenprrsoN, J.—The defendants-appellants are second mort-
gagees, and ainder this mortgage, which was a registered usufruc-
tuary mortgage, they are in posscssiou of the mortgaged property.

* Sacond Appeal No. 306 of 1898 from a decrec of Manlvi Syed Zain-~ul

Abdin, Subordinate Judge of Ghazipur, dated the 25th January 1898, cons | -

firming a decrec of Maulvi Muhammad Abdur Rahim, Munsif of Grha,zxpur,
dgted thoe 8th November 1897,
(1) (1882) I, L. R., & Mad,, 184. (3) (1881) L. L. R., 8 Bom., 168.
{2) (»92) L L. R, 17 Mud, 17, (4) (1§95) I. L. R., 20 Bo., 390
(5) (% 885) L L. R., 10 Bom,, 224.
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The plaintiffs respondents held a prior mortgage by “condi-
tional sale, and it appears that they brought a prewous suit upon
their mortgage for* foreclosure without smaking the defendants
appellants parties to their suit. The second mortgagd was a regis
tered mortgage, and according to the decisions of this Court, and
amohgst them #he decision of a Full Bench, which is binding upon
us, the plaintiffs, when they brought this suit, must be taken to
have had notice within the meaning of section 85 of the Transfer
of Property Act of the sccond mortgage, and were therefore béund
under that section to have made the second mortgagees parties,
The plaintiffs obtained a decree for foreclosure and possession,
but when they proceeded to take possession through the Court
the defendants-appellants objected that they were not bound by
the decree, and that their possession as usufructuary mortgagees
could not be disturbed. Their objections having been disallowed,
they sued for and obtained a declaration that they were not bound
by ihe foreclosure decree, Fhe plaintiifs therettpor brought the
present suit agaivst the defendants appellants, praying that the
Iatter, if they failed to redeem their (the plaintiffs’). mortgage,

might be debarred of their right to redeem, and that in that case
possession should be given to the plaintiffs. The plaintiffs, it
should be mentioned, claim the benefit of section 101 of the Trans-

~fer of Property Act ; in other words, they claim for the purposes

of this suit to have their mortgage treated as still contimuing to
subsist notwithstanding the decree for foreclosure which they
obtained against the mortgagor.

Tt has been contended before us 8u behalf of the appellants
that the plaintiffs not having in the previous suit given the
defendants an opportunity of redeeming their mortgage, are no#
entitled now to insist upon the defendarts redeeming or being
foreclosed, and that all they are entitled to is to obtain possesmon on
redeeming the defendants’ mortgage. This contention was raised
for the first time in second appeal, but we allowed the matter to
ba argued, and gave the respondent an epportunity of meeting the
C&mfentlon.

" As pointed out i m Venkatd v. Kannam (1) to render a decyes
for foreclosure effoctual, the mortgagees must make subsequent

(1) (1882) L L. R, 5 Mad,, 184, p. 187,
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incumbrancers parties-to the suit, if he has- notice of them, The

. decree for foreclosure therefore was not binding upon the defend- .

ants, who webe not partics to, the suit in which it was made; that
is to say, it did not deprive the defendants of their right to redgem
the prior mortgage ; but between the plaintiffs and the mortgagor
it was a binding decree, and absolutely debarred the mortgagor of
his right to redeem the property—wvide Krishnan v. Chedayamn
Eutii Haji (1), Radhabai v. Shamrav Vinayaek (2)—and had
the defendants been made parties to the suit, they also would have
been similarly debarred if they did not take advantage of the
opportunity given to them fo redeem. The fact that the plaintiffs
did not in their first suif make the defendants parties cannot, in
my opinion, bar the present suit, Neither section 43 of the
- Code of Civil Procedure nor section 85 of the Transfer of Pro-
perty Act, to which reference has been made, hag any application,
and I kngw of no general principle of law which stands in.the
way of the plaintiffs bringing this suit with the object of getting
the full bguéﬁt of the security which they held. The cases of
Mesat Lallubhai Jethabat v. Mundas Kuberdas (8), Krishnan
v. Chadayan (1) and Mohan Manor v. Logu Uka (4) support the
view that the present suit will lie, and that the defendant is only
entitled to retain possession upon his redeeming the plaintiffy’,
mortgage. The decree in each of these cases upon the first mortgage’
was for sale and not for foreclosure as in the present case, but to
my mind that circumstance makes no difference in principle. The
case of Radhabar v. Shamear Vinayak (2), which is referred
to in Desai Lallubhat Jethabai v. Mundas Kwberdas (3), does not
gonfliet with the view taken in the crses quoted ; for althoughin that
“case the purchasar under a decree npon a prior mortgage, to which
decree the subsequent mortgagee in possession was not a party,
was not alldwed to foreclose and get possession, but only to redesm,
_the purchaser bought the mortgaged property with notice, at the
.time of the sale, of the subsequent mortgage. When morigaged

property is brought to sale under a decres upon a first mortgage,

the purchaser takes it free from all subSequent incumbrances, kut
a subsequent mortgagee, if he was not a_party to-the suit in whicli

) (1892) T R, 17 Mad, 17, p. 20, (3)) (1895) T. L. R., 20 Box. 80,
() (1880) T, L K, § Bomn 168, 4 (1885) L L R, 70 Bom., 224"
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the decree was obtained, is still, as he whs before, entitled to
redeem .the property, if he o wishes—glokan Mw'nor v. Toguw
Uka (1). The fact that a first mortgagee claims to foreclose
and obtains a foreclosure decree ought not in principle to put
subsecuent mortgagee who was not a party to the suit or the pur-
chaser under a sale under a decres upon the subsequent mort-
gage in & worse position than he would have beem had the first
niortgageo obtained a decree for sale instead of for foreclosure.

Then it has been contended that section 75 of the Transfer
of Property Act, which provides that “ every secomd or other
subscquent mortgagee has as regards redemption and foreclosure
the same rights agninst the prior mortgagee or morigagees as his
mortgagor has against such prior mortgagee or mortgagees and
the same rights against subsequent mortgagees, if any, ashe has
against his mortgagoer,” does not apply to the case of a firs
mortgagee, and therefore such a mortgagee has not a5 regards
foreclosure the same rights against subsequent mortgagees as he
has against his mortgagor.

In my opinion this contention is mot sound., The first mTre-
gagee hag full power under section 67 of the Transfer of Pro-
perty Act to bring a suit against his mortgagor to foreclose the

"mortgage. If there are subsequent mortgagees of whom he has

notice, he is bound “o make them parties to his suit, and if, having
been made parties, they do not exercise their right to redeem the
first mortgage, he can get a decree for foreclosure, which will for
ever debar the snbsequent wortgafees alse of their right to
redeenn.

I am ‘of opinion that the defendants were riot entitled to insist
on the plaintiffs redeeming their mortgagg, but that the plaintiffs
were entitled to get possession from the defendantg unless the
latter should redeem their prior mortgage.

As this is the effect of the decree of the]ower appellate Court,
I would dismiss this appeal with costs.

Burgkirr, J.—I ,am of the same opiniom and for the same
Teasons.

Appeal dismessed.
(1) (1836) I. L. R., 10 Bom., 244,



