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determinefl by the lower Court, but it appears that the defendant 
appellant was not proved to have had any notice of the interest 
of the plaintiffs, respondents, in the property. On the contrary, 
the evidence, so far as it goes, goes io show that some inquiry 
was made by or on behalf of the appellant as to interested partieŝ  
and that he was unable to ascertain that there was any one 
interested in the property at the time of suit other than Natha 
Earn. For these reasons we are of opinion that the appellant 
lias established his case, and we accordingly allow the appeal, set 
aside the decree of the Court below, and dismiss the plaintiffs’ 
suit with costs in both Courts,

Appeal decreed.
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before Sir John Stanley^ XnigTit, Chief Jmiiee and 
M r, Justice Banerji.

H lN G U  L A L  ( P i a t n t i f f )  v . B A L D E O  R A M  a k d  o t h b b s  (DjEFESDANrs).* 

■Ciml Frocednre Code, sections 43, 44— Cause o f  aation— Misjoinder o f
causes o f  action— Omission io claim all the reliefs to which plaintiff
is entitled io on the cause o f  action.
One M I> brought a suit ugainst two persons M  and claiming to 

recoTcr certain casli and ornamei te belonging to one Satai, deceased. To that 
Buit B  a  and B, wLo bad previously brought a suit for certain immovable 
property belonging to the siime estate, applied to be, and were, added as defen* 
dants. After this S  L, the son of 5  D , brought a auit claiming possession 
of a house which originally belonged to Sahai, and which was alleged to be 
thon in the possession of B  M and B.

Meld that the provisions of section 43 of the Code of Civil Procedure 
did not apply to these facts so as to bar the suit brooght by IS L.

T h e  fa c ts  o f  th is  case s u ffic ie n t ly  appear from th e  judgment
of th e  Court.

Mr. B, E, O''Conor and Pandit Madan Mohan Malaviya 
(for whom Pandit Tej Bahadur Sapru), for the appellant.

Pandit Bundar Lai and M u u s h i Qohul Prasad̂  for th e  

re sp o n d e n ts .

S ta n le y , C.J. and B a n e e ji, J.—This is an a p p e a l against 
the decree of the District Judge of Mirzapur, dismissing the suit 
of th e  p la in t i f f ,  a p p e lla n t , o n  the ground that it is b a rre d  b y  th e

*  Second Appeal No. 1024 of 19! Q, from s  decree of Nawab Muhammad 
Ishaq Khan, District Judge of ’\Iir2aparj dated the 2nd of November, 1900, 
reversing a decree of T̂ Iunsbi Anant Prasad, Subordinate Judg« of Mirzapur, 
dated the 27th of August, 1900.

78

1902 
Jttlj/ 10.



1903 provisions of section 43 of the Code of Civil Procedure. The
property claimed is a house which originally belonged to one

L a i. Sahai. After Sahaî s death it was i a  the possession of bis widow,
Ba.ii>eo Musammat Kabiitra, who died in 1892. The defendants are the

. brother, and the sons of the brother of Musammat Kabutra, and
they are alleged to be in possession of the house. The plaintiff 
claims to be entitled to the house as next heir of Bahai after his 
widoŵs death. The gmt was resisted upon the ground, amongst 
others, that it offended agsiost the provisions of the 43rd section 
of the Code. The Court of first instance overruled this plea and 
decreed the plaintiff’s claim. The defendants appealed, and in 
their appeal they reitprated the plea based on the provisions of 
section 43. Tue lower appellate Court allowed the plea and dis
missed the suit. The plaintiff appeals to this Court. It appears 
that the plaintiff’s father Earn Das brought a suit against two 
persons, Mathura and Gopal̂  claiming to recover certain cash 
and ornaments alleged to have belonged to Sahai. The defend-? 
ants, Baldeo Ram and Bawan, appear to have brought a suit 
for certain immovable property before the institution of Earn 
Das’ suit, and they applied to the Court, under section 32 of the 
Code of Civil Procedure, to be added as defendants to the suit 
brought by Earn Das. Their application was granted, and they 
were made defendants. The learned Judge of the lower appel
late Court has held that the plaintiff’s father Eam Das was bound 
to amend his plaint in the suit brought by him, and to add a 
prayer for recovery of possession of the house now in suit as 
soon as Baldeo Eam and Bawan were made parties to it, and 
that his omission to do so precludes the plaintiff from bringing 
the present suit. We are unable to agree with this view. As 
regards Ganeshi, defendant, who was not a party to the former 
suit, section 43 oertainly has no application. As regards the other 
defendants also, we think that that section cannot operate as a 
bar. The learned Judge says, that when Baldeo Ram and Bawan 
were added as defendants to Eam Das’ suit, Eam Das was bound, 
under the provisions of section 33 of the Code of Civil Proce
dure, to amend his plaint, and to bring the whole of his claim 
against all the four defendants for adjudication before the Court/̂  
Tiie learned Judge overlooks ohe fact that the plaintiff in that
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suit had no claim in respect of tlie house against tlie original 1902

defendants. Seetiop 33 does not certainly contemplate that upon HiNGtr
the addition of defendants to a suit a cause of actian different Lai.

from that upon which the suit was founded, whicli may have Balbko
accrued to the plaintiff ygaiost the added defendants, should be 
added to the claim, , All that sccjiioii 33 requires is, that when 
a defendant is added the p'aint shoold be amended in such maa- 
ner as may be necesBarŷ  and an amended copy of the summons 
served on the defendants. The aineodaieut there referred to is 
such amendment as is ne;?essitated by the addition of defendautj 
and not such an amendment as would add to or alter the nature 
of the suit as originally brought. Further̂ , the learned Judge 
seems to have lost sight of the provisions of section 44 of the 
Code of Civil Procedurê  which forbids the joinder with a suit 
for tlie recovery of immovable property, or to obtain a declara
tion of title to such property of any claim other than the claims 
specified in the section. Now the suit brought by Ram Das was 
a suit to recover movable property, and he could not have added 
to such ti suit a claim for possession of immovable property with
out violating the provisions of section 44. We think that the 
learned Judge was clearly wrang in dismissing the suit. We 
therefore allow the appeal, set aside the decree of the Court 
below, and remand the case under section 562 of the Code of 
Civil Procedure to that Court for trial on the merits. The 
appellant will have the costs of this appeal. Other costs will 
follow the event.

xippeal decreed and cause remanded*
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