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June 10,11.
PAETAB BAHADUR SINGH, mi n o r ,  b y  his n e x t  p e i e n d  JAGrMOHAN 22.

SINGH (Def e n d a n t )  v. GAJADHAR BAKHSH SINGH 
[̂ On appeal from the Court of the'Judicial Commissioner o£ Oudli.]

Mofigags— Suit for  redemption—Stipulation fo r  ititerest 'wntil principal 
off—Mortgagee in possession and in receipt o f  rents and profits

__Jlednotion o f  mortgagee’s security Ig acts leyond mortgagor’s control
__AcQ^uiescenee o f  mortgagee.
The i)laiutiffi mortgaged to the defendant twelve villages, and stipu

lated in the mortgago deed that ‘ ‘ until delivery of possession of th.e afore
said villages I shall pay interest at the rats of 3 per cent, ou the mortgage 
money,” and that *' until I pay up the Es. 5,600 on account of principal with 
in te re s t  to the vei’y last pie the mortgagea shalV continue in possession and 
occu p ation  of the villages.” Possession of the villages was given to the 
m ortga gee  at the time of the esecution of the mortgage; but a reduction in 
the nutnher o f  villages in his possession waa caused by a grant by the native 
G overn m en t in 1853, and settlements in 1858 and 1864 in favour o f  other 
persons. By a lease ejtecuted at the same time aa the mortgage some of the 
villages were leased to the plaintiff who th.us became the tenant of th e  mort. 
gagee, and paid rent in lieu of interest, Meld in a suit for -redemption that 
the interest referred to in the mortgage deed "was only interest until posses* 
sion was given of the mortgaged property: the mortgagee after possession 
took the rents and profits instead of interest, and ,the plaintifE was entitled 
to redemption on  payment of tke principal sum of Es. 5,600 only.

Meld also that no difference to this result was caused by the reduction in 
the number of villages held by the mortgagee, which did not constitute a 
failure on th.e part of the mortgagor to secure to the mortgagee possession 
of the mortgaged property‘such as entitled the mortgagee to claim interest in 
lieu of the rents and profits of those villages of which he was so dispossessed.
The settlements were final as to the ownership of the mortgaged property, 
and the mortgagee having brought no suit, as he might have when his secur
ity became diminished, must be taken toiiaye acqniesced in his dispossession.

A ppeal from a decree (20th November, 1897j o f  the Court 
o f  the Judicial CommisBioDer o f  Oiidh, which varied in favour 
o f the respondent a decree (30th April, 1895) o f  the Subordinate 
Judge o f  Suitanpur, in a suit brought by the respondent.

The plaintiff, as representative o f  one Indarjit Singh, sued 
the defendant as representative o f Raja Sarnam Singh, Taluq- 
dar o f  Gaura Katari, to redeem a mortgage o f the following five 
villages, (1) Hargaon, (2) Ahed, (3) Macharia, (4) Bahadurpurj,
(6) Poorab Pershad Badal.

Lord Datsy, S m A ja m sy r  SooBi.a, and Sia Abtkitb W im o s .

u
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1902 On the 15th. o f June  ̂1851, Indarjit Siugh borrowed Es. 5,600 
from Sarnam Singh, and as security mortgaged to him the above 
five villages together with seven others, viz. (6) Poorab Adhar,
(7) Ajabgarh, (8) Rudgarh, (9) Kapasi, (10) Sheogarh or Sheo- 
pur, (11) Baghiapar, and (12) Poorab Kohli. The material 
clause in the mortgage deed is set out in their Lordships’ judg
ment.

On the same date Raja Sarnam Singh executed a perpetual 
lease o f the first-named five villages and of Poorab Adhar in 
favour o f Indarjit Singh at a yearly rental o f Bs. 2,801, from 
which amount Indarjit was to be allowed Rs. 800 per annum 
as fiankar or subsistence allowance. The lease was to take effect 
from 1259 Pasli =  the 11th of September, 1851.

On the 18th o f September, 1853, one Hanuman Prasad obtained 
lease from the King o f Oudh o f the whole taluqa o f  B ha wan 
Shahpur, in which the above-named 12 villages were incor
porated, and forcibly took possession of them, which he retained 
until the annexation o f Oudh in 1856. At the first summary 
settlement the villages leased on the 15th o f June, 1851, were 
settled with Indarjit Singh, but the other six villages were settled 
with other persons. After the confiscation o f  Oudh in March, 
1858, the second summary settlement was made on the basis of 
proprietary right, and at this settlement a decree for the five 
villages in suit was passed in favour o f Indarjit Singh. Poorab 
Adhar was settled with other persons, and the remaining six vil
lages included in the mortgage were decreed to Babu Sitla Bakhsh, 
taluqdar of Bhawan Shahpur. Raja Sarnam Singh had petitioned 
for settlement of the twelve villages by virtue o f the mortgage 
of the 16th o f June, 1851, but his claim was rejected. At the 
regular settlement in 1864 he sued again for a recognition o f 
his rights, and on the 30th o f June judgment was delivered as 
follows;—

“ 1 decree proprietary right o f  the following—Macharia, 
Bahadurpur, Hargaon, Poorab Pershad, and Ahed—in favour of 
Indarjit Singh, and direct that Raja Sarnam Singh^s name be 
entered, as in possession under bond, dated the 15th o f June, 1851, 
while Indarjit Bingh is entitled to hold lease of the villages in 
question according to the terms of the deed of agreement (the



VOL. XXIV .] ALLAHABAD SERIES. 523

lease o f tlie 15th o f June, 1851), which mast be considered as 
bindiog on the parties. I presume Indarjit Singh wiU be able to 
redeem any time withiu 30 years.”

From the 30th of June, 1864, the taluqdar was paid the rent, 
-yis!. Es. 2,001 per annum, reserved by the lease. By order o f  the 
26th of September, 1867, the lessee was directed to pay a further 
sum of Es. 166 as pay o f chaukidars.

Eaja Sarnain Singh died in 1877 and Indarjit Singh in 1884.
The suit out of which the present appeal arose was brought 

on the 25th o f June, 1894, by the representative o f  Indarjit Singh, 
to redeem the mortgage of the five villages. In his plaint the 
plaintiff stated that Eaja Sarnam Singh, while holding posses
sion as mortgagee of villages Ajabgarh, Eudgarh, Kapasi, Sheo- 
garh, Baghiapur, and Poorab Kohli allowed Babu Jageshar 
Bakhsh Singh to take possession o f the said villages and to include 
them in his taluqa, although he ought to have protected Babu 
Indarjit Singh^s rights in the aforesaid villages, aod continued 
his possession until redemption as provided in the mortgage deed. 
Hence, having failed in his duties as mortgagee in possession, 
Eaja Sarnam Singh allowed Babu, Indarjit Singh’s rights in 
the said villages to be lost” . The plaintiff, therefore, claimed 
to set off the value o f  these villages against the mortgage money. 
He also alleged that possession of the whole o f  the mortgaged 
property was delivered to the mortgagee on the 15th o f June, 1851, 
and contended that on the true construction o f the mortgage 
deed no interest was payable, even though the whole or a portion 
o f the security had been lost.

The defendant, who was the representative of Sarnam Singh, 
in his written statement denied that Indarjit Singh ever had any 
title to the villages mortgaged other than those in suit. He 
denied that possession o f all the mortgaged villages was delivered 
to him in pursuance o f the mortgage. As he had been deprived 
o f a great portion o f the security, he claimed on redemption 
to charge interest at the rate of 2 per cent, per month on the pria- 
cipal, and credit to the mortgagor all payments made by him in 
excess o f  the Government revenue and cesses. He also claimed 
the sum o f  Es. 105 per annum, from thdf 30th of June, 1864, to the 
year 1868, payments made by him to the Gfovernment.
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He also denied any responsibility for the loss o f the six vil
lages ttot covered by the lease.

The Subordinate Judge decided that only the villages in suit, 
and Poorab Adhar were the property o f Indarjit Singh, and that 
he had never had any title to the remaining six villages; that 
those six vilh’ges were not lost in consequence o f  any negligence 
for which the mortgagee could be responsible j that the loss could 
be considered in a suit for redemption, and that the value o f the 
six villages was at least Es. 14,160. He was of opinion that 
the mortgagee was not put into possession o f  these six villages 
and o f Poorab Adhar on the execution o f the mortgage deed. 
He held that there was no proof o f any payments in the years 
1259 Pasli and 1260 Pasli, and that the mortgagee could not 
charge Ks. 105 per annum from 1864 to 1868. He decided that 
the mortgagee not having been put into possession of the entire 
property mortgaged, he was entitled to charge as interest or dam
ages 2 per cent, per mensem on the principal, giving the mortga
gor credit for payments made in excess o f the Government revenue 
and cesses; and as there were no such payments, he decreed 
redemption on payment o f Rs. 5,600 principal, Es. 67,792 
interest up to the 13th o f June, 1894, and the costs o f  the suit.

Prom this decree the plaintiff appealed to the Court o f the 
Judicial Commissioners o f  Oadh. That Court decided that the 
title of Indarjit Singh was limited to the five villages in suit; 
that the loss of the remaining villages was not due to any neglect 
on the part of the mortgagee, and that he was, therefore, not res
ponsible to the mortgagor. The Judicial Commissioners reversed 
the finding of the Subordinate Judge in this respect, and held it 
proved that on the execution o f the mortgage deed Eaja Sarnam 
Singh was placed in possession o f all the twelve villages as mort
gagee. On the construction o f the mortgage they were o f  opinion 
that the mortgagor covenanted to pay interest at 2 per cent, per 
mensem until possession o f the mortgaged villages was delivered 
to the mortgagee, after which interest ceased, the mortgagee being 
then entitled to the ren$s and profits o f the property in lieu o f 
interest, and that redemption was to be effected on payment o f  
the principal sum Es. 5,600 together with such interest as might 
have accrued uaisl delivery o f possession,
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As to this, and as to the legal effect o f  the mortgagee being 
deprived of the rents aud profits in lieu o f interest in conse
quence o f the failure of tJie mortgagor to secure his possession^ 
the Judicial Commissioners said :—

“ Both the parties admit that their respective rights and liabilities should 
he determined uader the provisions of Act IV of 1882.

" I t  appears to X0e that under the provisions of this Act the defendant 
cannot successfully contest the claim to redeem the mortgage o£ the property 
in suit on payment of the principal sum alone (Es. 3,600).

“ Had possession of only a part of the mortgaged property lieen,given to 
the mortgagee, interest would, I  think, have been payable hy the plaintiff under 
the terms of the mortgage, from the date of the mortgage up io the date of 
suit, as contended by the defendant, an account being talcen o£ that portion of 
the mortgaged property of -which the mortgagee was placed in possession. 
This, T raay observe, was the only ground upon which the interest of Rs. 57,792 
was claimed by the defendant in his written statement. But in the present 
case possession of the entire mortgaged'property was delivered to the mortga" 
gee. TJjider the terms of the contract of mortgage the mortgagor covenanted 
to pay interest at 2 per cent, per mensem np to the dato of delivery of posses
sion o£ the mortgaged property (i.e. the entire mortgaged property), He 
did not agree to pay interest after delivery of possession, the arrangement 
Ijeing tl at after such delivery of possession, the mortgagee should enjoy the 
rents and profits. There was thus no question of accounts after delivery of 
possession; and the mortgage was redeenaable at any time on payment of the 
principal together with sucb, interest as might have acerued until delivery of 
possession. It appears to me that in a mortgage of thls’ nature, the mortga> 
gor is, under sections 60 and 63 of Act IV  of 1882, entitled to redemption on 
payment of the principal only (no interest having accrued lietween the date of 
the mortgage and delivery of possession), irrespective of the fact that suljse" 
quent to delivery of possession he failed to secure to the mortgagee continu
ance of possession in regard to part of the mortgaged property? there being no 
provision in the deed for the payment of interest after delivery of possession, 
or if, after obtaining possession, the mortgagee was deprived of the possession 
of the whole or any portion of the mortgaged property. The mortgagee on 
being deprived of tho possession of the whole or part of the saortgaged pro
perty had his remedies by suit against the mortgagor for the recovery either 
of the i>ossession of the property, or of the mortgage-money, with perhaps 
damages (section 68 of Act IV  of 1882). I  can find no’ protision in Act IV  
of 18S2 which authorizes him to charge against the mortgagor in the suit for 
redemption the rents and profits which he would have obtained, had liis po9s-< 
osslon not been disturbed, or interest, as damages, on account of such loss of 
profits. The mortgagee In the present case was well aware in 1864 that he 
could not possibly recover possession of tte six villages which were settled 
at the second summary settlement with the Taluqdar of Bhawan Shahpur. He 
brought no suit then, or at any time snhaequently, to recover his mortgage- 
moaey [section Q8fe) of Aofc IV  of 1883], bnt appears to^iave remain.ed
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1902 satisfied for 31 years with the diminished security, and the possession of the 
remaining six Yillag'es j and I do not think that the redemption of the mort- 
gage of these villages in suit is subject to the payment by the mortgagor, in 
addition to the mortgage-money, of a sum of money in compensation for 
the loss of the profits and rents of the other six mortgaged villages, of the 
possession of vrhich the mortgagee was deprived in 13SL Fasli (1854 A.D.).

In the result a decree was made for redemption o f six villages 
on payment of Ks. 5,600 only, and each party was directed to pay 
his own costs in both courts.

From the decree o f  the Judicial Commissioners the defendant 
appealed to His Majesty in Gounoil.

Mr. BeQruyther, for the appellant, contended that the res- 
pondentj the mortgagor, had failed to secure possession to the 
appellant of the whole of the villages mortgaged, and as he did 
not therefore get the benefit o f  the rents and profits as it was 
intended he should do, of those of which he was dispossessed, he 
was entitled to interest, which was expressly stipulated for in the 
mortgage deed, in.lieu o f the profits o f  such o f the villages as he 
had been deprived of. An implied contract must be inferred that 
the mortgagee was to repay himself by taking the profits which 
is the case in usufructuary mortgages [see section 58, clause (d ) 
o f the Transfer of Property Act, l Y  o f 1882]. The mortgagor 
having failed to keep the appellant in possession o f a portion of 
the mortgaged property, should not have been allowed to redeem 
without payment o f either interest or damages for breach o f 
covenant. [ L o k d  D a v e y  : Ought not a suit to have been brought 
for the mortgage money and interest when, according to the 
appellant’s case, it was found that possession o f  some o f  the 
villages could not be secured ? I f  it was a condition that the mort
gagor was to guarantee title and that failed  ̂and the appellant did 
not then sue, is that not a waiver o f  his rights ( if  any) leading to 
the inference that he advanced the money for better or worse, and  ̂
if  soj can he now claim what he has given up?] Assuming the 
property to have been totally lost, it s submitted that the mort
gagor would- have had to bear the loss, as there is in the con
tract an express stipulation to repay the money with interest. 
The appellant was not entitled to sue for damages in 1864; but 
now that a suit is brought against him to recover the property, 
it is submitted that he, having su(ferei I033 from baiiig deprive!
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of possession of part o f the property, is not to continue to suffer 
loss by the mortgagor being allowed to recover the property 
on payment of only the principal money adyanced. The Transfer 
o f Property Act is not exhaustive as to the law ; it expressly 
states that it is intended to amend part o f  the law. The appel
lant, therefore, should not suffer fur failing to exercise his rights 
under section 68, \vhich merely gives au additional remedy to the 
mortgagee. Moreover, in Oudh if there is no express law on any 
point; the case is to be decided according to equity and good con
science. The case o f  Narain Singh v. Shinibhoo ISingh, (1) was 
referred to. Eedemption should only be decreed on payment by 
the respondent, for the time during which the appellant was 
not in possession of the entire mortgaged property, of interest 
at 2 per cent, per month on Ra. 5,600, calculated up to the time of 
redemption, or on payment o f a sum equivalent to the profits 
o f that portion o f the mortgaged property the possession o f  
which was not secured to the mortgagee. The decree o f tiie 
Judicial Commissioner is also erroneous in awarding possession 
o f  six villages, though possession o f five only is claimed in tiie 
plaint.

Mr. Serb&rt Oowell for the respondent submitted that the 
right construction had been put on the mortgage-deed by the 
Judicial Commissioner, The appellant was not entitled to put 
forward a contention which had never before been raised or sug
gested in the transaction until the respondent sued, and which, i f  
successful, would give him interest for a long period at 24 per 
cent. There was no defect in the respondent's title, nor was 
it by any cause subject to his control that the appellant had been, 
deprived o f possession o f some of the mortgaged villages. The 
proper remedy o f the appellant was to have had the arrangement 
altered in 1864, if  he was then dissatisfied with it. He ought 
to have exercised his option theu, when he knew there was no 
chance o f  his recovering the portion o f  the property of which he 
had been dispossessed : he must iu fact be considered to have done 
so. He then elected to wait, and such action he confirmed 
rather than repudiated the mortgage. The decree appealed from 
is, it is submitted, correct in allowing the respondent to redeem 

(I) (1876) I. L. B., 1 AIL, 325 <830,632) s L. B., 4 I. A., 15(21).
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1902 on payment o f  no more than the amount o f the principal sum 
due on the mortgage.

Mr. BeGfruyther replied:—
1902, July 22.—Their Lordships’ judgment was delivered 

by S i r  A ndrew  S cob le  :—
The father o f the respondent, one Indarjit Singh, a zamin- 

dar o f  Oiidh, in the year 1851, mortgaged twelve villages in which 
he had proprietary rights to Eaja Sarnam Singh, the ancestor 
o f the appellant, to secure an advance o f Rs. 5,600. The mort- 
gage-deed is dated on the I5th o f June, 1851, and the material 
clause is in these terms

“ I  do hereby mortgage the following villages to the said 
Raja Sarnam Singh at Rs. 2 per cent, interest, and promise and 
put down in writing that until delivery o f possession o f the 
aforesaid villages to the Raja Sahib mentioned above, I shall pay 
interest at the rate o f Rs. 2 per cent, on the abovementioned 
mortgage money ; that, until I pay up the sum o f Rs. 5,600 on 
account o f principal, with interest to the very last pie, Raja 
Sarnam Singh shall continue in possession and occupation (of 
the aforesaid villages), and that I  shall put forward no excuse 
or objection.”

It may here be noted that the learned Judicial Commissioner 
found that possession of the entire mortgaged property was 
delivered to the mortgagee on the execution of the mortgage, 
and that this finding was not disputed before their Lordships.

By an instrument o f  even date with the mortgage deed, 
Raja Sarnam Singh the mortgagee leased to the mortgagor, 
Indarjit Singh, six o f  the mortgaged villages at a consolidated 
rental o f Rs. 2,801 per annum, less Rs. 800 per annum allo wed 
to the lessee as nankar. The lease was to take effect from the 
llth  of September, 1851.

On the 18th o f September, 1853, one Hanuman Prasad 
obtained a hahuliat from the King of Oudh o f  the taluqa of 
Bhawan Shah pur, in which, the twelve mortgaged villages were 
included, and forcibly dispossessed Raja Sarnam Singh, the 
mortgagee and previous JcahuUat-holdQi. The circumstances o f 
this tmnsaotion are not very clfear; but Charan Singh, one o f  tbe 
witnesses for the plaintiff, gives a chara.cteristic explanation:—
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In Faivahi might was tliG right, and ImhxhUats were executed 
by aoyone. There was none to hear auy griev^ances, and the 
habidiatdar forcibly ejected the previous holder. Whatever 
his title may have been, Hanuman Prasad remained iu possession 
until the annexation o f Oadh by the British Government in 
1856.

The procedure adopted by that Government for the pur
pose o f ascertaining rights o f  property in land in the territo
ries annexed is matter o f history, and has frequently formed 
the subject o f oonsideration by this Coramittee. The first sum
mary settlement was made wiih the persons actually in poss
ession, and decided nothing as to ownership. At the second 
summary settlement, which was made in 1858, on the basis 
of proprietary right, the name o f Indarjit Singh was entered 
in respect o f the five villages now in suit, while o f  the remain
ing seven villages of the twelve originally mortgaged, six were 
entered in the nanie o f  the Taluqdar of Bhawan Shahpur, 
and one (Poorab Adhar) iu the names of Habdar Singh and 
Sukram Singh, who claimed under a mortgage of earlier date 
than that to Sarnam Singh. On the 11th o f December, 1858, 
Sarnam Singh filed a petition in the Settlement Court, praying 
that the settlement o f the whole twelve villages might be made 
with him ; but his application appears to have been made too late  ̂
for it was ordered that “  as the settlement of this village is over, 
and the applicant did not appear at the time the settlement was 
going on, and as it appears from the application and the state
ment o f the applicant tliat this matter relates to a mortgage, 
hence it is ordered that i f  the applicant has any claim, he must 
sue in tbe Civil Court.”

Sarnam Singh took no proceedings in the Civil Court, and 
no further action was taken until the regular settlement, -whicli 
was made in 1864, when both mortgagor and mortgagee claimed 
to be proprietors of the twelve mortgaged villages. Afcer inquiry 
the Assistant Settlement Officer, on the 3rd of June, 1864, decreed 
proprietary right o f  the five villages, now in question in 
favour o f  Indarjit Singh, and directed that Eaja Sarnam 
Singh^B name be entered as in possession under the mortgage bond 
of the 15tli o f June, 1851, wdiile Indarjit Singh was declared
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1903 entitled to hold lease o f  tlie five villages according to the terina 
o f the agt'eemeiit o f the same date, “  which must be considered as 
binding on the parties/^ This decision w;is appealed against, but 
was eventually confirmed by the Superior R.evemie Anthorities 
with the result tliat the parties remained in ihe relation consti
tuted by the mortgage-bond and lease; with the exception that 
the mortgagee was left with five villages only, instead o f twelve, 
as secnrir.y for his advance.

In 1866 and 1867 thiere was litigation between the mortgagor 
and mortgagee as to liability for certain charges upon the land, 
in which both parties relied on the mortgage-bond and lease as 
constituting the contract between them; and it is admitted that, 
after the determinatiou o f their respective rights by the decrees of 
the Settlement Courts, the rent reserved by the lease and the 
charges allowed were paid by the respondent and his predecessor 
in title to the appellant and his predecessors in title.

Raja Sarnam Singh died on the 18th o f May, 1877, and 
Indarjit Singh died on the 2nd of May, 1884. The appellant 
and respondent are their heirs respectively.

On the 25th of June, 1894, the respondent filed the present suit 
to redeem the mortgage, and the sole question now between the 
parties is as to the terms on which redemption should be decreed 
—the respondent contending that he is entitled to redeem on 
payment o f the amount originally advanced, while the appellant 
claims in addition interest at the rate of 2 per cent, per month 
upon that amount for the period during which the mortgagee 
was not in possession o f  the entire mortgaged estate up to the 
date of redemption.

The Subordinate Judge of Sulfcanpiir, before whom the suit 
came in the first instance, found in favour o f the appellant on 
this point j but his decree was reversed on appeal by the Judicial 
Commissioners of Oudh  ̂ who decreed the claim for the redemp
tion o f the mortgage o f the villages in suit on payment o f 
Ks. 5,600 orJy.

It appears to their Eordships that this decision is right. The 
only provision in the mortgage bond as to interest is in these 
words:— Until delivery o f possession o f  the aforesaid villages 
to the Buja Sahib . . .  I  shall pay interest at the rate o f 2 per
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cent, on the ahovementioned mortgage-inoney and the sobse- 
queat words “  until I pay up the sum of Es, 5,600 on account, 
o f principal^ with interest to the very last p ie /’ must be read 
to refer to interest as previously stipulated, namely, until posses
sion was given o f the mortgaged property. The mortgage was 
o f  the class known as usufructuary mortgages, which are not 
uncommon in India, tind in which possession of the mortgaged 
property is delivered to the mortgagee who takes the rents and 
profits in lieu o f interest or in payment o f  the mortgage-money, 
or partly in lieu o f interest and partly in payment o f  the mort- 
gage-money [Act I V  of 18S2, section SSfc^jJ. In  this case the 
arrangement between the partie,:i was completed by the execu
tion o f  a lease, under wdiieh the mortgagor became the tenant 
o f the raortgagee, and paid rent in lieu o f interest. Under such 
a mortgage the mortgagee takes his chance o f the rents and profits 
being greater or less than the interest whioh might have been 
reserved by the bond, and the mortgagor is entitled to redeem on 
repayment o f  the morfgage-money.

But it was contended that, although possession o f the twelve 
villages originally mortgaged was given at the time o f the execu
tion o f the mortgage, the reduction o f their number to six in 
1853 by the grant to Hanuman Prasad, and to five by the 
settlements o f  1858 and 1864, constituted a failure on the part o f  
the mortgagor to secure to the mortgagee possession, o f the mort
gaged property, which entitled the mortgagee to claim interest 
in lieu o f the rents and profits o f  the property o f  which he was 
dispossessed. In the opinion o f their Lordships, it ig a sufficient 
answer to this argument to say that the mortgagee appears to have 
acquiesced in his disposseasion by Hanuman Prasad (as to which 
he probably had no alternative), and that the decisions o f  the 
Settlement Courts in 1858 and 1864 were final as to the owner
ship o f  the mortgaged property. As the learned Judicial Com
missioner observes, /  ̂the mortgagee was well aware in 1864 that 
he could not possibly recover possession o f the villages . 
which were settled at the second summary settlement. He 
brought no suit then, or at any time subse<|uently, to recover his 
mortgage-monejj but appears :o have remained satisfied for 31 
years with the diminished security^ mil the possesdon, o f the
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remaining villages.”  It may be added that lie made no attempt to 
enhance the rent of the villages which were left to him, and that 
they constitute an ample security for the whole amount o f his claim.

lu the jodgment of the Judicial Commissioner^ it is inadvert
ently stated that the villages now in suit are six in number ; 
but this is erroneous. As already pointed out, at the Settlements 
o f 1858 and 1864, Indarjit Singh was confirmed in the proprie
torship o f five only, and the decree must be varied accordingly. 
Their Lordships will therefore humbly advise His Majesty that 
the decree o f the Court of the Judicial Commisdouer o f  Oudh, so 
far as it relates to the five villages of Hargaon, Ahed, Maobaria, 
Bahadurpur, and Poorab Pershad Badal, should be confirmed, 
and this appeal dismissed. The appellant must pay the respon
dent’s costs of this appeal.

Appeal dismissed. 
Solicitors for the appellant—Messrs. T. L. Wilson & Co. 
Solicitors for the respondeat;—Messrs. Barrow, Rogers, & 

Nevill.
J. V. W.

FULL BENCH.

Before Sir John Stanley^ KnigM, GMef JusUbb:, Mr. Jusiice JBanerjit and 
Mr. Jusiice JBurMU.

JAMNA BIBI (AypLiOANT) v. SHEIKH JHAU and another 
(Oeposiib Paeties).*

Civil Procedure Code, seotims 2, 372, 588(21)—Application to ie Iroughi 
on to reoord o f appeal <ts assignee o f  deceased appellant— Applioa' 
Uon rejected— No appeal from ofder rejecUng application.
Meld that no appeal would lie from au order rojectiag the application of 

a person wlio claimed to be brought on to the rccovd of an appeal as heing the 
assignee of the deceased sole appullaut. Lalit Mohan jRog y. SheiooJc GJiand 
GhoKdJii'y (1) followed. 3Ioti Ham T. Kmida t̂ Lai (2) overrulod. Indo 
Mail T. Gaga Frasad (3) expiu.inet.1 and distinguished.

T h e  facts out of which this appeal arose were as follows ■ 
One Mnsammat Bholi Bibi brought a suit against Sheikh 

Jhau and Baijnath Prasp,d for a declaration that certain property

* First Appeal No, 134 from an order of W. Tudball, Esj., District Judge 
of Gorakhpur, dated the 17th August, 1901.

U) (1900) 4 C. W. N., 403. (2) (1900) I. L. R., 22 ALL, 380.
(3) (1886) I. L .E ., 19 All,: 143.


