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in suits for recovery of possession of immovable property’, as 
follows—“ Mesne profits mean those profits whicli the person ia 
wrongful possession of such property actually received, or might, 
with ordinary diligence, have received therefrom together with 
interest on such profits,” IVe have not materials before us to 
enable us to say what amount should be allowed for mesne profits 
in this case ; and moreover we do not know when the plaintiffs 
got possession of the disputed property. We shall, therefore, 
leave the actual amount of profits to which the plaintiffs are 
entitled for the determination of the execution departnaent, 
directing attention, however, to the true criterion for estimating 
the meane profits as laid down in section 211. In calculating 
such mesne profits* the execution depaittnent should not award 
the gross rental of the property unless it is satisfied that the entire 
rental was received by the lessees defendants, or with ordinary 
diligence might have been received by them. We may also point 
out that the ordinary collection expenses ought to be allowed to 
the defendants in this case, if any have been incurred. We accord­
ingly so fur modify the decree of the Court below with costs.

Decree modified.

A m ie  
. K a z i h

V.Dabba"®!-
M a i ,.'

1902

B efo re  M r. Justice S a n e r ji  and M r. JusU oe AiTcman,

DEBI PBASAD (Deceeb-hohder) v. JAI KARAN SINGH and o ih sss  
(JUDaMBNT-DEBTOES)-®

A c t  No. I V  o f  18S2 (T r a n sfe r  o f  P rop erty  A c t) , sections 88, 89— M ort*  

gage— Decree f o r  sale a fte r  redemption o f  p r io r  m ortgages— Payment 

o f  money due on the p r io r  mortgages a fte r  the time lim ited ly  ths 

decree— JBffeci o f  such payment.

In a sQit for sale on a mortgage in wtich there were prior mortgages to 
he redeemed, the plaiatiff obtained a decree for sale conditioned on his redeem­
ing the prior mortgages •within two months. He did not do so, bat about four 
months after tho date of the decree paid the money dae on the prior mort­
gages into Court, S 'eld , that the defendant having taken no steps to redeem,
 ̂the plaintiff was entitled to the benefit of this payment, tfi^ngh made after 
time, and to a decree absolute for sale. N'ihaU v. M itta r  Sen (1), S.aham 

I la M  Khan  v. Q-Jiasiia (2 ), and S ita  JBani v. Madho L a i  (3), referred to.
L a i V. T ulsa  Kuar (4 )  d i s t in g u is h e d .

* Second Appeal No. 378 of 1900 from a d-ecree of H. JB. Holme, Esq., 
District Judge of Azaragarh, dated the 30ih January 1900, confirming a decree 

Munshi Rai Izzat Eai, Mnnsif of Azunigarh, dated the 18th November 1899.
(1) (1898) I. L. R., 20 All,, 446. (3) (1901) L L .  R ,  24 AIL, 44.
(2) (1898) I, li. E., 20 All., 8V5. (4) (1896) I. L. R , 19 All., 180.
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1902 T h e  facts of this case sufEiciently appear from the first order 
of remand made by the High Court.

Mimshi Kalindi Frasad, for the appellant.
Munshi Golul Frasad (for whom Babu Sited Prasad 

■Ghosh), for the respondents.
A ik m a n , J.—The appellant got a decree for sale under the 

provisions of section 88 of the Transfer of Property Act. The 
decree was for sale on redemption by the appellant of two prior 
mortgages, one simple and one iisufrnctnary. He paid into 
Court certain sums for satisfaction of the prior mortgages, and 
applied for the sale of the property. The Court of first instance 
disallowed his application on the ground that the payments by 
him bad not been made within the time prescribed by the decree. 
The decree-holder appealed. The learned District Judge 
dismissed his appeal, although not on the ground upon which the 
Court of first instance had proceeded. The learned District 
Judge states that the decree-holder had paid the principal only 
of the two prior mortgages. It is admitted by the vakil for the 
respondent that the learned Judge has fallen into error as regards 
one of the mortgages, viz. the simple mortgage, inasmuch as 
the record shows that the appellant paid not only the principal, 
but also the interest due upon that mortgage. With regard to 
the usufructuary mortgage, the learned Judge says that the 
mortgagee had possession in lieu of interest, aud he appears to 
be under the impression that so far af) the usufructuary mortgage 
is concerned the appellant decree-holder had paid all that was 
due under it. This is not admitted by the respondent. It is 
gtated that there is still a considerable sum due to the usufruc­
tuary mortgagee on account of interest. In order to enable me 
to dispose of this appeal, I find it necessary to refer to the 
lower appellate Court the following issue for trial under the 
provisions oFsection 566 of the Code of Civil Procedure, viz., 
whether the amount paid by the decree-holder, La la Debi Prasad, 
was sufficient to discharge the amount due under the prior 
usufructuary mortgage. On the return of the finding, ten days 
will be allowed for objection'.

[A return ■sras made to this reference that tl)e decree-holder had paid all ' 
tliati Was due under the two prior mortgages. But it was a,rgued that the



decree-holder, not having paid the amount wMch he had to pay within' tha I90i2
time limited by the decree, had lost the right to redeem the prior incnmbmn- —-------------- -
ces. A further reference was therefore made to the lower appL>llate Court as Pbasau
to whether the appellant, on or before the 30th July, 1899, had tendered to the
prior mortgagees, defendants 2 and 3, the amount due under their mortgages. JAt'Kaesjt'
It was found that the decree-holder had not tendered the amount due on the
prior mortgages on or before the 30th of July 1899, but had deposited it in
Court after the period limited by the decree had expired. On the question
whether the decree-holder conld avail himself of the deposit so made, the
appeal was referred to a Division Bench, by which, on the 28th May, 1903,
judgment was delivered as below.]

B a n e r ji and A ie m a n , JJ.—The ruling iu Ram Lai v.
Tulsa Kuar (1) is distinguishable from the preseiife case.
Besides, the view taken in that case was departed from bj one 
of the learned Judges wbo was a party to that decision in the 
later case of Niliali v. Mittar Sen (2). There is also in favour 
of the appellant the ruling in Rahain Ilahi Khan v. Ghasita
(3), and the principle of the Full Bench ruling iu Sita Ram v- 
Madho Lai (4) also supports the case for the appellant. That 
being so, the payment of the amount of the prior roortgages bj 
the appellant was sufficient to discharge those mortgages. "We 
allow the appeal, and, setting aside the order of the Court below, 
we remand the case to the Court of first instance, with directions 
to re-admit it under its original number in the register and proceed 
to try it on the merits. The appellant will have his costs of this 
appeal. Other costs will follow the result.

Appeal decreed and cause remanded.
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B e fo re  S ir  John Sianley, K n ight, C h ie f  Justice, m d  M r. Ju stice JBanerji. J902
CHAJMAL d a s  (Objeoiob) v. LAL DHAIUM SINGH (OprosECB M a y U .

PabIx).*
C iv il Frocedure Code, section 2i4sQ^Execution o f  decree—^ r o s s  decree.s~- 

S et-o ff— Decree against vAich set-o ff is claim ed not before the Qaurt 

f o r  execution^

Section 246 of the Code of Civil Procedure clearly contemplates that 
where one decree is sought to be set offi against another, the decree against

*3Pirst Appeal lfo. 224of 1801 from an order of Maulvi Ahmad Ali Khan,
Subordinate Judge of Aligarh, dated the 2Sth June 1901.

(1) (1896) I. L. R., 19 All., ISO. (3) (1898) I. L. R , 20 All., 375,
(2) (1898) I. L. E., 20 All, 446. (4) (1901) I. L. B., 24 All., 44.


