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Before, Sir W, Comer jPelheram, Znir/hi, Ohief Justice, and Mr. Justice
Q h o s e .

Ih th e  m atter o f  th e  p etition  o f  OHANDI SINGH and otuehs.
QUEEN-EMPRES3 v .  GHAl^DI SIN Q n and oth ers.*  ,Apnl Z.

Criminal Procedure Code (Act X  of 1882), ss, 233, 231, 537— --------------
charges for distinct offences.

Five persons were oliai'god with having coniuiittod the oft'encG o£ rioting on 
tlie 5lh Deoomber ; four out of those persons, and one F, were charged with 
having eommittoi the offence o£ criminal trespass on tho 9th December.
These two cases were taken up and tried together in ona trial, and were 
decided by one ]‘udgmont,

Held that the trial was illegal, and the defect wai3 not cured by s. 537 of 
the Criminal Procedure Code.

On the lOfch atid llth  December tivo eases were seat up to 
the Magistrate by the Dalsiag Serai Police. In the first of 
these Ohandi Singh, Ferangi Singh, Batorain Singh, Bachu Singh 
and Bhagwau Singh wore charged under s. 147 of the Penal Code 
with having committed, on the 5th December, the offence of 
rioting on a piece of land belonging to the Mow Factory. In the 
second case Ferangi Singh, Batoram Singh, Bachu Singh and 
Bhagwan Singh were charged under s. 447 of the Penal Code 
with committing, on the 9th December, criminal trespass on the 
same piece of land. These two cases were tried together in one 
trial by the District Magistrate of Durbhanga, and passing one 
judgment in the two cases he convicted and sentenced the 
accused named in the first mentioned case, each to two years’ 
rigorous imprisonment, and further sentenced the accused in 
the secondly mentioned case to undergo a further imprisonment 
of three months for the offence committed under s. 447 of the 
Penal Code. The prisoners appealed to the Sessions Judge, who 
summarily rejected their appeal under s. 421, stating that tho trial 
had been rightly hold under s. 234 of the Criminal Procedure Coda- 
The prisoner moved the High Court to have the conviction set

* Criminal Motion No. 55 of 1887, against the order passed by A. 0, Brett,
Esq., Sessions Judge of Tirhoot, dated tho 7th ol Pebfuary, 1887, affirming 
the order passed by J, 0, Price, Esq,, Magistrate of Pvirbhango, datocUllo 8th 
o£ January, 1887)
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1887 aside, and obtained a rule calling upon tlio other side to show cause 
convictions should not be sot aside.

Mr. Gregory and Baboo Bam Charm MUier showed cause.

Mr. M, P. Gasper in support of the rule.

The order of the Court (P ethera.m, O.J., and G hose, J.) \Yas 
delivered by

P etheram , CJ.—We think that this rule must be made 
absolute and made absolute on the legal ground alone. With 
reference to the merits of the case they have not been gone into, 
and therefore this Court is not in a position to form any judg­
ment whatever, but the ground upon which we base our judg­
ment is that these two charges have been tried in one trial, and 
that is an illegal proceeding under s. 233 of the Code of Criminal 
Procedure.

The charges were, first of all, a chargc against five men of 
having committed a riot on the 5th December, 1886, and against 
four out of the five men of having committed criminal trespass 
on the 9th December, 18S6. These two charges were tried to­
gether in one trial and were decided by one judgment.

In our opinion this proceeding was illegal within the terms of 
s. 233, and does not, as the Judge supposes, come within the 
terms of s. 234. The only matter which is common to both 
charges is that the dispate in each case arises out of the same land, 
but the charges are absolutely distinct, and the persons charged 
are not the same body of men. It is quite true that there were 
some of the persona common to both charges, but the second 
charge did not includo all the persons charged under the first 
charge.

Under these circumstances we think that the trial was illegal, 
it having been a trial which is prohibited by the terms of the law 
as contained in s. 233, and we do not think that s. 637, Which 
cures errors, omissions or irregularities, is intended to cure, or does 
cure, an absolute illegality. For those reasons we set aside the 
trid and the conviction, and direct that the prisoners be discharged 
from custody.

T. A. P. R ule dbsohtc.


