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to the Police. As the suit was instituted on the 28th of 
April; 1S99, it was beyond time and should have been dis­
missed. We allow the appeal, set aside the decree o f the Court 
beloWj and dismiss the suit with costs here and ia the Court 
below.

Appeal decreed.

FULL BENCH.

Sefore Mr. Justice Knocc, Mr. Justice Blair, and Mr, Justice Sanerji.
E h ie e e n c e  tT'Nd e s  s e c t io n  57 01? A ct  N o . I I  o f  1899.^

Aci No. I I o f  1899 (Indian Stamp AeiJ, scji, {., Arts. 23, 55, G2('eJ—Stamp 
— Conmyance— Helease — Doemient executed 6  ̂ a beniimi 'purchaser 
professing to relinquish in favour o f  the real purchaser any claims 
toTiiah he might haw in virtue o f  the purchase,
Seld, that a document by means o£ wliicli tbe certified purchaser of 

property sold hy auction iu execution of a decree purported to relinquish in 
favour of a person -whom lie alleged to be the real purchaser of the property, 
any claims which he might have in rcspect of the property by reason of his 
being the certified purchaser thereof was to be stamped as a release according 
to'article 55 of the first schedule to the Indian Stamp Act, 1899.

T h is  was a reference made under section 57 o f Act No. I I  
o f  1899 by the Board o f  jReveuiie under the following circum­
stances -

A bond was executed in favour o f one Eeoti Saraa. On that 
bond he sued and obtained a decree. In execution o f that decree 
certain property was sold ; and Babu Eeoti Saran, the decree- 
holdei’j became the certified purchaser. Babu Eeoti Saran subse­
quently executed 'a document, in which he recited that through­
out these transactions the real owner o f  the decree and the real 
purchaser of the property was his brother, Eaghubir Saran. In 
this document the executant stated :— Actually Babu Eaghubir 
Saran is the ^owner of all the property, and he is the proper 
man entitled to obtain possession, and to get his name recorded 
in the revenue records. I  have no right or concern o f whatever 
kind with the said property, nor shall I  have anything to do 
with the same: whei^efore this agreement is given by way o f  
release that it may be of use/^ The question having arisen as 
to whether this document was a conveyance or a release, or any

* Miscellaneous ITo. 148 of 3.901.



other kind of- instrument liable to duty under tlie Stamp Aot^ 1̂ 02
this question was referred by the Commissioner of Stamps to the bbterekcb
Board o f Revenue, and by the Board o f Revenue to the High 'ondbe 
„  b e o t i o n  57
Court. 05 Ac®

Mr. A. E. Jtyves, on behalf of the Board o f Eevenue :—
It is suggested that the effect o f  the execution o f this docu­

ment by Reoti Saran is to convey bis rights under the purchase 
and Bale certificate to Raghubir Saian j and that therefore it 
should have been stamped as conveyance.”  But the docuroent 
cannot operate as a transfer. It does not even purport to give
Raghubir Saran any rights : all it does is to recite that the
purchase was is??! fa rz i  and that the real purchaser was Raghubir 
Saran. It expressly recites that Reoti Saran has no rights in the 
property; it cannot therefore, and indeed does not, convey any 
rights. On the other hand the person who has purchased land 
at an auction sale and obtained a sale certificate ”  has thereby 
acquired a good title to the land included in the certificate, and is 
entitled on the strength o f  it to go to the Revenue Court aud 
obtain mutation o f names, in his favour and be put in actual 
possession of the land. This document^ if  it has any force^ would 
then be included in the term “  release ”  * because Reoti Saran 
gives up his right to complete his possession o f the land. In 
this view the document should be stamped as a release.

K n o x , B l .i i e , and B a n e e j i , J J .—The question referred to 
us is whether a certain document which is upon the record is a 
release or a conveyance, or whether it is any other kind o f docu­
ment liable to stamp duty, such as a transfer under schedule i, 
article 62, clause fe) o f  the Act.

The document is one in which one Babu Reoti Saran, a 
certified purchaser o f property sold in execution o f a decree, 
recites that the real owner o f the decree, and the real purchaser 
o f the property from first to last and throughout, has been his 
brother, Babu Roghubir Saran. The executant adds that the 
documen,t, which he calls an agreement, is given by way o f 
release that it may be of use.

* In Act H of 1899, soiediile I, article K5 the term “ release ” Ig thua 
defined:— “ Any instrument ' '̂hereby a person renounces a claiini upon q,nothey 
persoa or against any specifted property.”
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SECTION 57 
OP A c t  

No. II OS' 
1899.

1903 The term conveyance lias been defined in Act No. I I  of 
1899. L ook in g  to the document as it stands, it cannot be said 
that it is an instrument by wbichi property is transferred inter ' 
vivos. The 'wriier says that be has nothing to transfer, and he 
does not pretend to transfer anything. On the other band, we 
find upon tnrning to schedule i, clause 55, that a release which 
is liable to stamp duty is set out as being an instrument whereby 
a person revsoiinces a claim upon another person or against any 
specified property. I f  this document is to be of use in any way, 
it may be eaid it is a document whereby Babn E-eoti Saran 
renounces all claims he may have, or be supposed to have, against 
the property of which he is recorded as certified purchaser.

The question is not free from dif&culty, as the Board of 
Revenue point out. Looking to the curious way in which both 
the term “  iustrument’ ’ and the word “ release are defined and 
explained in the Act, we hold that the document is a release on 
which stamp duty should be paid.

This is our answer to the reference.

1903 
March 14.

Sefore Mr. Justiee Kno!P> Mr, Justice Blair, and Mr. Justice Banerji, 
R,BrEREI!CE U K B E B  SECTION 57 05 AcT NO. II 05? 1899 *

Act No. I I  o f  (Indian Stamp AotJi sections Z^(l) and 42— S/awp— 
I'enalty— Unstamped receipt.

In applying proviso (bj of section 35 of Act No. II of 1899 the Court 
shcold not levy the duty of one anna as well as the penalty of one rupee, and 
when a receipt is admitted in evidence under the proviso above referred tOj 
it is not neceasary that the receipt should be endorsed in the manner provided 
for in section 42.

T h i s  was a reference made by the Board o f Revenue under 
section 5 of Act Eo. I I  of 1899 at the instance of the Commis­
sioner o f Stamps. It  appears that it was the practice of some 
Courts in dealii g with receipts under section 35fb) of Act No. I I  
of 1899 to require the duty of one anna to be paid in addition to 
the penalty of one rupee pi-escribed by the section, and also to 
endorse the receipts thus dealt with in the manner laid down in 
section 42. It appearing doubtful whether this procedure was 
correct, the followmg questions were formulated for the opinion o f  
the High Court:—“  (1) In applying proviso fb)  to section 35 of

.* MiBcellaneous No. 172 of 1901.
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sioner o f Stamps. It  appears that it was the practice of some 
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.* MiBcellaneous No. 172 of 1901.



Act No. I I  of 1899, sliould the Court levy the duty o f  one igo2
anna as well as the penalty o f  one rupee? (2) When a receipt
is admitted under the proviso, should it be endorsed as required ttn-deb 
, . b b c t io k  57
by section 42 ? ”  or Act

Mr. A, E, Ryves on behalf of the Board of Revenue ;—
Under the old Stamp Act a document which required to be 

stamped with a one anna stamp to be duly stamped ”  could 
under no circumstances be received in evidence unless it bad 
been “  duly stamped ”  when executed.' Under Act No. I I  of 
1899, however, section 35f6)  provides that “  where any person 
from whom a stamped receipt could have been demanded has 
given an unstamped receipt and such receipt, if stamped, would 
be admissible in evidence against him, then such receipt shall be 
admitted in evidence against him on payment o f  a penalty o f  
one rupee by the person tendering it.’ ’ In the present case A 
tendered in evidence against B a receipt, which ought to have 
been, but was not, stamped by having affixed to it a one anna 
receipt stamp. The Court directed that the receipt be stamped 
with a one anna stamp and that a penalty o f one rupee should 
be paid under section B5(b). On payment o f  the duty and 
penalty the Court, purporting to act under section 42, endorsed 
a certificate on the back o f the receipt in terms o f section 42(1).
Two questions arise-—(1) whether the duty o f one anna should 
have been levied as well as the penalty ? and i f  this is answered 
in the negative, then î 2) whether section 42 applies. It is 
argued that us to (1) no duty is chargeable ; tbe penalty only 
can be levied ; and the effect o f  that is to make the receipt admis­
sible in evidence, not generally, but only as against the particular 
person specified in the schedule. I f  the duty was levied as well 
as the penalty, there would be no reason why the receipt should 
not be admissible in evidence for all purposes; but this would be 
directly opposed to the intention o f the Legislature. Not one 
receipt in a thousand perhaps is ever produced in Court., and i f  
the omission to stamp a receipt could be subsequently completely 
cured for all purposes by payment of the duty and penalty, 
it would not be worth while to stamp a receipt, and great loss 
would be caused to the revenue. As to (2), section 42 only 
applies where duty is levied as well as a penalty. In the case
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1902 o f a receipt requiring a one anna stamp, the duty is not leviable, 
consequently seotlon 42 has no application^ and the Court is not 
justified in acting under clause (1) of section 42.

The following opinion was pronounced :—
K nox, B la ie , and B a n e r j i , JJ.— The questions which are 

referred to us are (1) whether, in applying the proviso fb ) o f 
section 85 o f Act No. I I  o f 1899j the Court should or should 
not levy the duty o f one anna as well as the penalty o f  oue 
rupee; and (2) when a receipt is admitted under the provisio, 
whetlier it should or should not be endorsed as required by 
section 42.

Our answers to both the questions are in the negative.

1902
7.

APPELLATE CIVIL.

dOefore Sir John Stanley, Knight, Chief Justice, and Mr. Justice HurTciit.
DUNQ-AH MAL a k d  o i'e b b s  ( O p p o s i t e  P a e t i b s ) w . JAI [{AM 

(Pe 'EITIONEb ).*

Oivil Procedure Ccdê  section 211— Mesne profits —Allowance o f  expenses 
of oolleotion o f  rents io a trespasser against whom a decree for mesne 
profits has ieen passed—Principle upon'^which such expenses should 
he allowed or disallowed.
In esf-imating-the mesne profita which the owner of land is entitled to 

recover from a trespasser the costs of collecting rents, which are ordinarily 
incurred by the owner, should be allowed to the trespasser only where such 
trespasser entered on the land In the exercise of a bond fide clnim of right. 
But when the trespass is altogether tortious and malicious, in other words, 
when the trespiisaer has entered or continued on the property without any lond. 
fide belief tluit he is entitled to do so, where, in defiance of the rights of 
another, he has thrust himself into an estate, although he may still claim all 
necessary payments, such as QovRrnment revenue or ground rent, it is not 
imperative on the Court in estimating damages to allow the wrong-doer 
even such charges as would ordinarily but voluntarily be incurred by an 
owner in possession. A lta f AH v. Zalji Mai (1) followed. McArthur v. 
Cornwall (2), Girish Chunder Lahiri v. Shoshi Shilchareswar Eoy (3) 
referred to. Ahdul Q-hafur v. Raja Bam (4) distinguished.

In the suit out o f which this appeal arose the plaintiff claimed 
possession as the adopted son o f one Tika Ram o f lands which

* First Appeal Ko. 19 of 1901 from an order of Babu Achal Behari, Addi­
tional Subordinate Judge of Moradafaad, dated the 3rd of December, 1900.

: (i) 0&87) 1. L. K , 1 All., 518. (3) (1900) L. E., 27 I. A., H Q .
(2) (189?) L. R., 1892 A- C., 75. (4) (1901) I. L. R., S3 All., 253.


