
^Before Sir Jo7m Sianle^, Knight, Chief Justice and Mr. Justice jBuriUt. 1902
SRI NATH SAHAI (Dejtendakt) KAM K A TIN  LAL A^ril 24.

Civil Procedure Code, section 5S3 -Dccree reversed on appeal after posses- '
sion ohiained thereniidei— Applioaiion far possession and mesne profits 
—Dis^lloiiiance o f  application—Separate suit for  mestie profits.
S. N. obttiiued a decree for foreclosuro oa a mortgage agaiast B. E.

Agaiust this decree R. S. appealed to the High C ou rt; bub pending tlxe appeal 
(S'. 2T. obtiiiaed an order absolute for foreclosurej and got possession of the 
mortgaged property. Subsequently tlje High Court set aside the order for 
foreclosure and modified the decree of the first Court. E. R. paid up tho 
amouut found by tho decree of the High Court to be due by him. He then 
applied to the Court for restoration o f  possession of the mortgag^ad property 
under secbiau 5SS o f the Coda o f Civil Procedure, and for mesne profits for 
the time duriug ivhich lie Iiad been out of possession. His applicatiou 
for mesne profits vvjis rejected, and he thereupon filed a separate suit for meauti 
profits.

tliat such a suit would uot lie, the phiiutiff not having appealed from 
the order refusing his app'icatiou for mesne profits. Jlaja, Sijijjlt- v. Kooldip 
Singh (I) referred to.

T h e  f a d s  o f  this case snffiyieutly appear from  the ju d g m e o t  

o f  the Court.

Pandit Moti Lai Nehm and Bubii Durgci Char an Banerji, 
for the appellant.

Mimsbi Gobind Prasad, for the respouclent.
Stajtley, C.J. and BurkitTj J.—This is £iii appea! from a 

decree of the AddiHonuI Siibordiuate Judge of Gliazipur allow- 
ing the plaintiff’s claifii for mesne profifs.

The circumstfinces out of which this appeal has arisen are 
shortly as follows :—The pkintiif Bam Ratan Lai on the 6th 
of June, l8S4j executed in favonr of one Bindeshri Prasad a 
mortgage of his share in oertafu properf}̂  to secure the principal 
snm of R.3. 4,000 and interest. Bindeshri Prasad siibaeqiiently, 
in the year 1887, irnnafeiTed his interest in this inortgage to 
Mahadeo Dat Singh, tlie father of the defendant Sri Sahai.
On his father's death the defendant Sri Nath Sahai brought a 
suit on foot of his mortgage, and obtained a decree on the 2 1st of 
Jnnej 1892. On the 12th of Noyember, 1892̂  the plaintiff filed 
an appeal from tliis decree to the Hiĝ  Courtj and whilst this

^ First Appeal No. 154 o f  1899 from a decree of Munshi Achal Behari,
Officiating Subordinate Judge o f Oh«2ipurj dated the 2Srd June, 1899.

(1) (1391) T. L. E., 21 Gale., 9Q9.
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1002 appeal was pending the defendant, on the 6tli of February, 1893, 
obtained an absolute order for foreclosure under section 87 of 
the Transfer of Property Act, and on the 2nd of March, 1893, 
obtained possession of the mortgnged property. The High 
Court set aside the absolute order of the 6th February, 1893, and 
modified the decree of the 21st of June, 1892, and the plaintiff 
thereupon deposited in Court the amount found to be due on 
foot of the mortgage, except a small sum in respect of interest, 
which was subsequently paid. On the 16th of February, 1895, 
tlie plaintiff applied to the Court for restoration of possession 
of the property under section 583, Civil Procedure Code, and 
also claimed mesne j>rofits for the time during which the defend-, 
ant held possession. The Subordinate Judge held that the plain­
tiff could not in execution proceedings recover mesne profits 
because the decree did not provide for mesne profits 3 that the 
proper course for the jndgment-debtor was to institute a suit for 
mesne profits, and he dismissed the plaintiff’s claim in respect of 
mesne profits. It is now admitted that the decision of the Sub­
ordinate Judge was wrong, and that he had power under section 
6S3 of the Code of Civil Procedure to make an order for mesne 
profits. The plaintiff, however, acquiesced in the decision and 
instituted the present suit, with the result that by the decree of 
the Additional Subordinate Judge his claim has been in part 
allowed. Against this decree the defendant has appealed to this 
Court on the ground, among others, that the respondent having 
claimed mesne profits in his application for restitution, and the 
Subordinate Judge having disallowed the claim, the remedy of 
the respondent was an appeal against the order of the Subordinate 
Judge under section 244 of the Code of Civil Procedure, and that 
the present suit was not maintainable.

We are of opkiion that the contention of the appellant is well- 
founded. The decree of reversal passed by the High Court on the 
2lst of June, 1894, carried with it the right of the defendant in 
the suit to restitution of all that had been taken under the errone­
ous decree, and authorized the lower Court to cause restitution to 
be made accordingly. This was so held in the case of Baja Singh

■ T. Kooldip Singh (1), which followed other decisions to the like 
(1) (1894) I. L. R., 21 Calc., 989.
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effect of the same Higli Court, and is not, so far as we are aware, 
in conflict with any ruling o f  tbia Court. It is contended, how­
ever, on the part of the respondent that, admitting that the lower 
Court was empowered to grant mesne profits in the eseeution 
proceedings, this fact did not preclude the plaintiff-respondent 
from bringing a suit to establish his claim, to such profits. The 
answer to this contention is that, admitfciug that the plaintiff could 
have brought such suit, he did not do so in the first instance, but 
elected to put forward his claim to mesne profits in the exocutioa 
proceedings, and when the claim was dismissed acquiesced in the 
dismissal o f  it and has not appealed. So long as the order of 
dismiseal remains unreversed, it is a bar to any further proceeding 
in respect o f the same claim. The matter has beea decided by a 
Court competent to decide it, and has become in fact res judicata.

This, we think, furnishes a complete answer to this conten­
tion and also to the plaintiff’s suit. For the foregoing reasons 
we are o f opinion that the appeal should be allowed, and we 
accordingly allow it, set aside the decree of the lower Court, and 
dismiss the suit with costs in both Courts.

Apjpeal decreed.

Ssi Nath 
Sahai 

«.
R a m  R a x a h  

Lax.
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Before Sir John Stanley, Knight, Chief Justice, and Mr, Justice Bur'kiU.
BHIM SEN (Dei'endajt'e) ®, SITA RAM (PiiAin tiis).*

Suit for damages for malicious prosecution—"  Reasonalle and
p'olalh cause.”

" Eeasonable and probii’blo cause in connecfcion with actions for ctamagos 
for malicious prosecutioa may be defined to be an boaesfc belief in tlie guilt of 
tbe accused, based upon a full conviction founded upon reasonable grounds of 
the existence of a state o f circn.mstan.cos wbioli, assuming- tlieru to be true, 
would reasonably lead any ordinarily prudent and cautions man placed in tbe 
position of tlie accuser to the conclusion that the person charged was probably 
guilty of the crime imputed. Siclcs v. ^mlJcner (l) referred to.

“  Malice ”  in a similar connection is not to be considered in the sense of 
spite or hatred against an individual, but of malus animus, and as denoting 
that the party is actuated by improper and indirect motives. Mitchell v. 
Jenkins (2) referred to.

Tlie mere absence of reasonable and probable cause does not of itself 
justify the conclusion as a matter of law that an act is malicious. It is not

* Mrst Appeal No. 123 of 1901 from an order of Munahi Achal Behari, 
Additional Subordinate Judge of Aligarh, dated tlie 17th July X901.

(1) (1878) L. E., 8 Q. B. I)., 107. (2) (IS33) 5 B. and Ad., 695.
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