
Before M f. Justice Bam rji and Mr. JusUce Aihmaii.
April 2, MAZHAR ALT KHAN (PiAiNTm) v. SAJJAD HUSAIN KHAN

— ------------------- ( D e p b i t d a n t )  >

Civil Procedure Oode, sections 31, 44—Misjoinder o f  defendants mid causes 
o f  cbotion—Suit by transferee from heir o f  deceased Muhammadan 
against another heir and transferee from such other heir- 
A plaintiU came into Court claiming a portion of the Inheritance o£ a 

deceased Muhammadan on the allegation that he had by two separate sale- 
deeds of different dates purchased the property from two of the heira of the 
deceased, and that the said property was withheld from him by another of the 
heirs of the deceased, who was in possession of some of it, aad by certain 
transferees of other portions from the said heir. Both the remaining heir 
and the transfeveea from him were made defendants. Seld that there was no 
misjoinder of parties or of causes of action in such a suit, Indar Kuar v. 
G-ur Prasad, (1) followed.

With reference to the objection that the claim included both movable and 
immovable property, and that the leave of the Court for the joinder of the two 
claims had not been obtained, it was held that section 4i4< of the Coda of Civil 
Procedure did not apply to such a case. G-iyana Samlmdha Bandar a Sanna- 
dhi V. Kmdasami Tambiran (2) referred to.

T h e  suit out of which this appeal arose was one brought 
under the following circumstances to recover shares o f  the inherit- 
tanee o f  a deceased Muhammadan. The property in suit, com
prising both movable and immovable property, had belonged to 
one Munawwar AH Khan. The plaintiff alleged that after the 
death of Munawwar A.H he had purchased from one of the heira 
of, the deceased, Abul Hasan, two and a half sihams out o f  five 
aihams by a sale deed, dated the 10th o f  November, 1892, and 
from another of the heirs, Musammat Mashiat-un-nissa, two 
sihams, by a sale deed, dated the 2Sth o f May 1887, the latter 
purchase having been made henami for him by one Sipahi Singh. 
Two-thirds of the property so purchased had been sold o f f ; and 
the plaintiff accordingly sought to recover three-quarters o f the 
four and a half sihams dealt with by his sale deeds. The plain
tiff alleged thgit this property was in the possession o f one 
Sajjad Husain, another o f  the heirs of Munawwar Ali, who, 
according to the plaintiff, bad withheld possession from the 
plaintiff’ s vendors and had transferred a portion o f the property 
to other persons, who were also named as defendants.

 ̂^Mrat Appeal No. 184 of 1899 from a decree of Lala jVtata Prasad, Sub
ordinate Judge of Moradabad, dated the 15th of July 1899.
(1) (1888) I. L. E., H  AIL, 33. (2) (1886) I. L. R., 10 M ad., 3*75 at p. 506.
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The defendants pleaded, inter alia, that the suit was bad for 1903 

misjoinder of parties and of causes of action, and that a neces- M a z h a e  Iir 
eary'partVj Musammat Munawwar-iin-nissa one of tlae Iieira of -Khajt 
Miiuawwar Ali Khan, bad not lieen joined. The (jourt of first 
intftauce (Subordinate Judge of Moradabad) accepted the defend- 
ants’ objections, and, holding that the suit was bad for misjoin
der of both parties and causes of action, dismissed it The 
plaintiff appealed to the High Court.

Mauivi Ghiilam.Mujtaba, for the appellant.
Babu Joginclro Nath Chaudhrl, Munshi Gohul JPmsctd and 

Pandit Tej Bahadur Sapnô  for the respondents.
Banerji and Aikman, JJ.—Tiiis is an appeal from a decree 

of the Siibordiaate Judge of Moradabad dismissing the p l a i n t i f f ’ vS 

suit on the ground of mlsjoiiKl'rc of defendants and of cause? of 
action. The property which wa:5 claimed originally belonged 
t o  one M u n a \ Y w a r Alt Khan. Tlie plaintiff alleged himself to 
be the purchaser of the interests of Masit-un-nissa and Abdul 
Hasan, two of the heirs of Munaw\?ar Ali Khan, and he claimed 
a portion of the shares purchased by him agaiust Sajjad Husain 
Khan, another heir of Munawwar Ali Khan, who, he asiserted, 
had withheld possession from the plaintiff̂ s vendors, and had 
transferred a portion of the property to the other defendants.
The plaintiff’s title was acquired under two sale-deeds, one dated 
the 28th of May 1887, and the other dated the 10th of N’ovember,
1892. The Court below jias held that the plaintiff had separate 
causes of action ; that those causes of action had accrued separ
ately against the different defendants; and that there was a 
misjoinder both of causes of action and of defendants.

la the first place, it may be observed that the Subordiaafe 
Judge is wrong in saying that the claims of different purchasers 
have been included iu one suit. If the plaintiff’s allegation be true, 
he is the purchaser under both the sale-deeds' m̂entioned above,
BO that this is nol; a case of different purchasers claimiag in one suit, 
but it is a claim made by the same person who purchased the pro
perty claimed under different sale-deeds. That is the Subordinate 
Judge’s first mistake. In the next place, the reference to the 
second paragraph of .eection 31 of the Code of Civil Procednre 
in the judgment of the Lower Court overlooks the important

50

VOL. X X IV .] ALLAHABA.D SERIES. 35D



HxrsAiN
K h a n .

1902 worfls which appear in that paragraph. The paragraph runs as
M a z h a b  A l l  follows .'—“Nothing in this section shall be deemed to enable a

Khait plaintiff to join in respect of distinct causes of action.’  ̂ The
SAjjiD Subordinate Judge has read it as if it ran nothinj shall 5(3 deemed

to enable a 'plaintif to joirb disti7ict causes of action. That 
that is not ihe intention of the paragraph is clear from the- pro
visions of section 45, which distinclly enable a plaintiff to join 
in the same suit several causes of action against the Fame defen
dant or tha same set of defendants. In the third placGj the 
learned Subordinate Judge has overlooked the fact that the 
defendants other tlian Sajjad Husain derive title from and claim 
through that defendant, :aod have for that reason been made 
defendants to the suit. The plaintiff’s action is justified by the 
ruling of this Court in In  dev Kuar v. Gur Prasad (1). In no 
point of view, therefore, has there been a misjoinder either of 
causes of action or of parties. On the part of the respondents 
reference was made to section 44 of the Code of Civil Procedure, 
and it was urged that as in this suit the plaintiff claimed both 
movable and immovable property, and bad done so without 
obtaining the leave of the Court̂  the suit was bad as contravening 
the provisions of that section. A complete answer is afforded to 
the objection by the ruling of the Madras Higli Court in Giyana 
Samhandha Fandara Sannadhi v, Kandasa,mi 2'ambiran (2). 
We may also remark that the Court below showed a want of 
discretion in not acceding to the prayer of the plaintiff and the 
principal defendants for a short adjournment to enable them to 
compromise the suit. The result is that we allow the appeal, 
set aside the decree of the Court below, and remand the case to 
that Court under section 562 of the Code of Civil Procedure, 
with directions to readmit it under its original number in the 
register, and dispose of it according to law. Costs here and 
hitherto will abide the event.

Appeal decreed and caiise remanded.
(1) (1888) I. L. R., 11 All, 33. (2) (1888) I. L. R., 10Mad., 375; at p. 506.
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