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reasons set forth above, and sl for the other reasons given in
wy judgment in the ease of Moti Begam v. Zorawar Singh, I

am of opinion that the lower Courts were right 1n holding, with

reference to the langnage of Act No. IV of 1882, that there was
no valid mortgage, and I would dismiss this appeal with costs.
Appeal decreed and cawse remanded,

APPELLATE CIVIL.

Befure By, Juslice Knox and My, Justice Blair.
TEJ SINGH axp ovnurg (DerExpants) v. CHABELT RAM
{Arrrrcant).®
Civil Procedure Code, seetions 2, 372, 588(21)— Oider allowing oljection
under section 372—Order or decree—Appeal.

A suit was brought by one Mewa Ram against Tej Singh and others. That
suit was decreed ex pairfe.  An application was, however, made by the defen-
dants under section 108 of the Code of Civil Procedure, as the result of which the
ex parie decrce was set aside and the suit reinstated. TUpon the restoration of
the suit one Chabeli Ram, claiming to be an assignee of the rights of the
original plaintiff, applied under section 872 of the Code that his own mame
might be substituted as plaintiff for that of Mewa Ram. The plaintiff did not
oppose this application. Bub the defendants objccted, and the application was
rejected. Subsequently, on the same day, the suit was dismissed. Cliabeli Ram
appealed against the Court’s order rejecting bis application under scetion 372
of the Code. His appeal was allowed, and his name was brought on the record.
This appeal scems to have been treated as also an appeal from the decres in the
suit, and the Court made an order under section 562 of the Code remanding the
suit for trial on the merits.

Held on appeal from this order that no appeal lay to the lower appellate
Court from the order of the Court of first instance allowing the defendants’
abjections to Chabeli Ranv’a application under seotion 372 of the Code of Civil
Progedure ; veither was such order a deeree within the meaning of section 2.
Mott Ran v. Eundan Lal (1) and Indo Mativ. Gaya Prased (2) distinguished.
Lalit Mohan Roy v. Shebock Chand Chowdhry (3) referred to.

Ix this casé one Mewa Ram brought a suit for sale on a
mortgage against Tej Singh and others. The suit was originally
decreed s parte, but upon an application being made under sec-
tion 108 of the Code of Civil Procedure, the ex parie decree was

-

~# Pirst Appeal No. 3 of 1001 from an order of L. (+. Evans, Baq,, Distriet
Judge of Aligarh, dated the 17th of November, 1400. ) . ’
(1) (1900) 1. L. R, 22 AlL, 280, (2) (1806) L T R,y 10 AlL, 142,
’ (8) (1900) 4. W. N, 408.
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set aside and the case reheard. On the suit being reinstated
one Chabeli Ram applied to the Court asking that his name
might be substituted for that of Mewa Ram, the original plaintiff,
on the ground that Mewa Ram had assigned to him (the app li-
cant) all his rights in the subject-matter of the suit. To this
application the plaintiff made no objection, but it was opposed by
the defendants, who alleged the transfer to be fictitious. Inthe
end Chabeli Ram’s application was disallowed, and on the same
day, but after the above-mentioned order had been passed, the
suit was dismissed. Chabeli Ram then appealed from the order
rejecting his application under section 872 of the Code of Civil
Procedure. Upon this appeal the Distriet Judge of Aligarh
brought Chabeli Ram upon the record, and then, apparently
treating the appeal as if it was an appeal from the decree in the
suit, made an order of remand under section 562 of the Code of
Civil Procedure, Against this order of remand the defendants
appealed to the High Court.
Pandit Sundar Lal, for the appellant.

Mr. Abduwl Majid and Munshi Gobind Prasad, for the res-

pondent.

Krox and BrLarr, JJ.—To the suit out of which this appeal
hasarisen the original parties were Mewa Ram, plaintiff, and Tej
Singh and others, defendants, The suit was decreed ez parte.
An application, however, was made under section 108 of the
Code of Civil Procedure to have the ex parte decree set aside, and
the case reheard. This application was successful. Upon the suit
being reinstated the present respondent, Chabeli Ram, prayed
that his name might be brought on the record, alleging that an
assignment had been made in his favour by the plaintiff of the
plaintiff’s right. The plaintiff consented to Chabeli Ram’s name
being substituted instead of his own. The defendants, on the
other hand, objected, contending that the transfer was a fictitious
one ; the application under section 372 was accordingly disallowed,
and on the same day, but after the order above-mentioned
had been passed, the suit was dismissed. Chabeli Ram then
appealed from the order rejecting the application made under
section 372 ; this appeal was allowed, and his name was brought

on the record.  Apparently some confusion ensued which has
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not been explained, ag the matter before the lower appellate Court
was treated when the auppeal went to hearing as an appeal from
the decree. The result was that an order was passed under sec-
tion 562, remanding the suit to the Court of first instance for
decision on the merits ; and it is at this stage and from this order
that this first appeal from order has been brought.

A preliminary objection has been taken before us that an
appeal does not lie, and that the order passed under section 872
was not open to appeal. On looking back, however, into the
record of the case we find that the lower appellate Court has dealt
with the decree which was passed in the suit, and from which an
appeal undoubtedly did lie under section 540 of the Code of Civil
Procedure; so that what we have to consider nowis really
whether the lpwer appellate Court could have entertained any
appeal against the order refusing to substitute the 1espondent as
plaintiff in the cause.

Section 588, clause (21) provides that an appeal shall lie from
an order disallowing an objection onder section 372; but as the
section does not allow appeals from any orders except those
specially set out in section 588, it follows and has been held that
1o appeal lies under section 588 of the Code from an order allow-
ing an objection under section 872, The case before us is such
an order. But we were refexred to the case of Moti Ram v.
Kundan Lal (1). The learned Judges who decided that case
viewed the order which was before them as an order which adju-
dicated ov the representative right claimed by the applicant under
gection 372, and therefore amounting to a decree, as that word
is defined in section 2 of the Code. They appear in arrviving at
this decision to have been influenced by the case of Indo Maii
v. Gaya Prasad (2). The case of Indo Mati v. Gaya Prasad

" has been considered by the Caleutta High Court in the case of

Lalit Mohan Roy v. Shebock Chand Chowdhry (3). That Court
held that the case before them was as to its facts widely different
from the facts disclased in Indo Mati v. Gaya Prasad. They
had before them no question relating to the execution of a
decree inasmuch as no decree had at the time when the applica-

(1) (1900) L LR, 22 AIL, 380, (2) (1896) L L R, AIL, 142,
(8) (1900) 4 C, W. X,
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tion was disallowed been passed, and no final decision in the suit
had been given. The ratio decidend: therefore in Indo Mati v.
Gaya Prasad did not apply to the case bafore them, and was, in
their opinion, clearly distinguishable.

In the case before us, while it is true that there had been an
ex parte decree, that ex parte deoree bad been set aside, and had
therefore become non-existent. While it was so non-existent
Chabeli Ram filed his application. The refusal to allow his
pame to be brought upon the record, while it may have been a
formal expression of an adjudication of a right claimed by him,
did not, so far as the Court exprescing it, decide the suit. The
decision of the suit resulted immediately from the order under
which the suit was dismissed—an order passed after the order
. adjudicaling upon Chabeli Ram’s claim to be brought into the
suit, The case of Indo Hati v. Guya Prasad is veally an
authority which holds that no appeal lay from the order passed
under section 372, and it is in this respect against the respondent
Chabeli Ram. In the case reported at page 380 of the I. L. R.,
22 All,, 872, there was u decree extant, and the application
under section 372 was made after that decreo liad been passed : no
atteropt moreover had been made by the applicants to have their
names brought upon the record in the Couart of first instance, In
any case the facts in Moti Bom v. Kundan Lal are not the same
as the facts before us.  Chabeli Ram headed his petition of appeal
as an appeal from the wlole of the decree passed by the Subor-
dinate Judge: in Moti Ram v. Kundan Lal the applicant
had only asked to be allowed to appeal, and it was with the
order disallowing that application that this Court then dealt.
This is manifest from the terms of the final order which run
thus :—“ We direct that the applicants be now brought on the
record, and we remand the record to the Court of the District
Judge with orders to decide whether the memorandum of appeal,
dated the 23rd August, 1897, should or should not be admitted ;
and if admitted, to hear and decide the appeal secording to law.”

It is enough for us to show that the facts in that ease differ
from the facts before us; they also differ.from the factsin Indo
Mati v. Gaye Prasad, and our decision is based upon these two
points— (1) that ne appeal is allowed by section 588, sub-section
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(21), from an order allowing an objection under section 372 ; and
secondly, that the order passed in the present case was not a
decree within the meaning of section 2, viz. an adjudication so
far as regards the Court expressing it which decided the suit
pending before the Court at the time when the order was passed.

We decree the appeal with costs, and set aside the judgment

of the lower appellate Court.
Appeal decreed.

REVISIONAL CRIMINAL.

Before Mr. Justice Knox and Mr. Justice Blair.
Iy vEE maTTER oF SHEIKH AMIN-UD-DIN.#

Criminal Procedure Code, sections 435, 488, 489 — Praciice~— Revision——
Beference by District Magisirale recommending the reconsideration
of an arder of acquitial passed by a Subordinate Magistrate.

In the case of an acquittal by a Subordinate Magistrate, where the Local
Government does not appeal, or where the District Magistrate does not move
the Local Government to appeal, the High Court will not, as a géneral rule,
entertain a reference direct from the Distriet Magistrate under section 438 of
the Code of Criminal Procedure.

Tuis was a reference made by the District Magistrate of
Aligarh under section 438 of the Code of Criminal Procedure.
The circumstances out of wkich the reference arose are thus

stated in the Magistrate’s order :—

¢ ‘On the 16th of November, 1901, seven logs of wood—three of siris
and four of semal wood—were imported by Sheikh Amin-ud-din. As they
passed the Russolganj octroi barrier, the six carts which carried them were
stopped by the octroi officials for payment of duty. A question arose as to
whetlier the logs werc to be charged as five wood at the rate of three pies per
rupee of their value or s building material at the rate of eight pies per rupee.
The oetroi muharrir and alse the octroi superintcndent, who happened to

arrive on the spot, werc of opinion that they were building material and

should be charged accordingly. Amin-ud-din, accused, who had also turned up,
wanted the duty to be levied as on fire wood. The dispute came to an end by
the accused assuming s tone of authority, and ordering the oetroi officials to
charge the logs as fire wood, which he declared them tobe, The octroi officials
submitted againut their own judgment,and allowed the logs to pass into the
town on pryment of the Tower duty, although the prosecution alleged they
were not fire wood, and were consequently lisble fo be charged as ‘building

® Criminal Reference No. 149 of 1902.



