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REVISIONAL CRIMINAT, 1002

Mareh 18,

Before Sir John Stanley, Enight, Chief Justice.
IN THB MATTRER OF THE PETITION o NATHU MAL*

Statute 24 and 25 Vie., eap. civ., seclion 153—Criminal Procedure Code,
sections 145, 435,430 —~0rder of Magistrate in case of ¢ dispute relating
to immovable properiy—High Court's powers of revision.

Held that the High Court cannot exercise revisional powers in respeci of
proceedings under Chapter XII of the Code of Criminal Procedure unless in a
cnse where the Mnagistrate has acted without jurisdiction. Doswlaé Koer v.
Rameswari Eoeri (1) followed.

THis case arose out of a dispute as to the right to collect dues

in a certain bazar. The facts were briefly as follows, On the
3rd of December 1901 one Bodhai Ram and others presented a
petition to a Magistrate of the Allahabad District, complaining
that one Nathu Mal through his agent and servants had on the
2nd December 1901 taken forcible possession by collecting bazar
dues of a certain bazar called bazar Jasra, which, the complainants
alleged, had up to that date been in their possession. This
application was referred to the Tahsildar for inquiry and repors.
On the 9th of December Bodbai Ram and others applied to the
Magistrate under section 144 of the Code of Criminal Procedure,
for an order restoring them to possession, which was granted.
On the 10th of December an application presented on behalf of
Nathu Mal was dismissed. Subsequently on the 17th December
the Magistrate, in consequence of the report snbmitted by the
Tahsildar, commenced proceedings under section 145 of the Code
of Criminal Procedure. Both sides filed written statements, and
a large number of witnesses were summoned by both sides, one
party applying for th: summoning of 57 witnesses and the other
for. the summoning of 50 witnesses. These numbers were after-
wards reduced to 21 and 12 respectively. Before, however, the
witnesses named in the amended lists filed by the parties had
been summoned, the Magistrate bad examined the most important
of the witnesses, and having arrived at the conclusion that Nathu
Mal had fore ibly dispossessed Bodhai Ram and that he was sup-
porting a false claim by means of perjured witnesses and forged

# Criminal Revision No, 111 of 1902,
{1) (1899) I. L. R., 26 Calc., 62,
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documentary evidence, made an order under section 145(4) of
the Code in favour of Bodhai Ram. Against this order an appli-
cation in revision was presented to the High Court, the principal
ground of which was that none of the witnesses named In the
second list of 21 wilnesses put in by Nathu Mal had been
examined by the Magistrate. This applieation was made not
under the Code of Criminal Procedure, but under section 15 of
the Charter Act.

Babu Sital Prasad Ghosh, for the applicant.

The Assistant Government Advocate (Mr, W, K. Porter), in
gupport of the order of the Magistrate.

- StaNLEY, C.J.—A role in this case was issued, calling upon
the Magistrate to show cause why bis order of the 21st of
January, 1902, passed under scction 145 of the Code of Criminal
Procedure, should not be set aside, oun the ground that the same
was passed without hearing the evidence of any of the witnesses
who were produced on behalf of the zecond party, Lala Nathu
Mal, and such other order passed as the Court might think fit.
The rule was issued by me under a misapprebeasion as to the
facts. I understood from a statement of the learned vakil who
made the application that none of the witnesses who were called
on behalf of the second party had been examined. It, however,
now transpires that no less than ten witnesses were examined on
his behalf. It appears that in addition to these ten witnesses
summonses had been issued for the attendance of 21 other
witnesses, and that none of these last-mentioned witnesses were
examined by the Magistrate, inasmuch as he believed that the
evidence which was being produced by the second party was
worthless, and that it was only a waste of public time to examine
further witnesses. In his explanation the . Magistrate has stated
to this effect, and shown that the order which he passed was not
made until he had examined a great number of witnesses, and had
satisfied himself as to the propriety of the order. Under: these
circumstanees it is clear that the Magistrate did not act without
jurisdiction. He considered the case and lieard as many as ten
‘witnesses on behalf of the second party aund five on behalf of the
first party. The present application in revision is made under

the provisions of section 15 of the Charter Act. Under the
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Clode of 1893 the revisional powers of the Court in proceedings
under Chapter XTI were withdrawn, and therafore, ag it seems
to me, the Conrt is not empowered to exercise revisional juris-
diction in such proceadings nnless in cnses where the Magistrate
has acted without jurisdiction, According to the preent state of
the law, since the passing of the Act of 189S, the power of revision
to he cxercised by the Court is limited to matters of juviadiction,
that is, to cases in which it 18 found that the Magistrate taking
proccedings under Chapter XIT has acted without jurisdiction.
If an order purporting to be made under section 143 is made
without jurisdiction, there is mo doubt thiz Court can exercise
its powers under seetion 15 of the Charter Act; but that is not
the present caze. Here the Magistrate acted within his powers,
and if anything has been done by  him to which objection can
be taken, it was at the most an irregularity, and this Court is
precluded from interfering by the express provisions of the
Aot of 18908, T find that this was so lald down ill‘:l oase decided
by 2 Bench of the High Counrt of Calentta, consisting of Mr.
Justice Prinsep and Mr. Justice Wilkinz. That is the case of
Doulat Koer v. Bomneswari Koeri (1). It appears to me that
the law is there correctly laid down, and that the High Conrt
cannot exereize revisional powers in proceadings under Chapter
XIT vnless in a ease where the Magistrate has acted withont

jurisdietion, Tor these reasons the rule must be dischareed,

I accordingly discharge it.

APPELLATE CIVIL.

Before Sir John Stwnleu, Knight, Chief Justica, and Mr. Justire Rurkif:.
DUDHNATH I\A\II)L' (DETE¥DANT) o. ATHURA. PRASAD
(PLATNTIFF).*

Suif for dm;@age.c Jor maliciows prosecution— PLaintiff nol prosecuted by
defendant, though nemed by him as having some connectiom with an
assault made upon him— Proseention 1'1:iti¢zful by Magistrale suo matu.
One Dudhmath Kandu lodged 2 complaing before a M gisirate that he lLad

toen assanlted and sevorely beaten by four pusous whom he wamed. He

* Fieal Appeal No. 123 of 1809, from a docrca of Babu J’u Tn], ﬁuhm-dmm

Judge of Azamgarh, dated the 1Gth June 180%,
(1) (1809} I. L. R, 26 Cale, 025,
4}
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