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190? to try it himself. The facts are uot altogether on all fours 
with the case before us, but the true principle which, in 
our opinion, governs the case was laid clown by the learned 
Judges iu the judgment in that ease (at p. 231 o f the Eeport) 
in the following terms His (i.e. the District Judge’s) 
power o f transfer under section 25 had been exhausted when 
the suit was originally withdrawn from the Court o f  the Sub
ordinate Judge, so oven i f  section 25 were applioable to a case 
remanded under section 562 (we think it is not applicable,) that 
,?ection does uot empower tiie District Judge to retransfer the 
case to the subordinate Court from which it had been withdrawn. ” 
This decision by anticipation seems to govern the present case. 
We fiud, however, that the question has been expressly decided 
in a case in the Bombay High Goart, in which the facts were on 
all fours with those of the present case, namely, in the case o f 
Suhharain v. Gangarmi (1), in which case it was held that when 
a District Judge made an order to retransfer a case to the original 
subordinate Court, “  the order o f  retransfer was uUm vires, and 
should be discharged. ” "We think, therefore, that upon the 
language o f the section o f  the Act, and upon the authorities cited 
above, the order o f retransfer in this case was clearly wrong. We 
therefore must allow this application, and cancel the order o f the 
District Judge, and direct him to retain the case upon his own 
files for trial. Seeing that the order o f retransfer was made by 
the learned Judge of his own motion, we make no order as to costs.

Application allowed.
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Court of appeal" .

® Criminal Appeal No. 109 of 1902.
(1) (1889) I. L. li., Bom., G54,



I n tilia case tlie ai’)i)ellaiit was convicted o f an oflTenoe under loes
section 471 o f  the ludian Penal Code and sentenced to three emperob 
months’ rigorous imprisonment. The facts found against him 
were, that he, having applied for the post o f  Secretary to the 
Municipal Board o f Jhansi, supported his application by the 
production o f  what purported to be a copy o f a certificate 
granted to the appellant by "W. Harding, Commissiouerj'^^ 
the said copy being a forgery. Against thiv=3 conviction and 
sentence the appellant appealed to the High Court.

Mr. R. K . Sorahji, for the appellant.
The Government Pleader (Maulvi Gliulam Mujtaba,), for 

the Crown.
K nox, J.— The aooused has been convicted of an offebce 

under section 471 o f the Indian Penal Code. He has been 
sentenced to three months’ rigorous imprisonment. O f the seri
ous nature o f the offence there can be no doubt.

The learned Magistrate who convicted the accnscd said not 
one word too strong in his judgment about the nature o f the 
offence. He adds, however, that in consideration o f  the youth 
o f  the accused (for he is only twenty years o f  age), and that he 
is apparently of a respectable family, and from his appearance 
seems rather weak than deliberately criminal, he proceeds to pass 
a sentence which would have been a light sentence for an offence 
under the section under which the accused was convicted.

Taking all the learned Magistrate had said into consideration, 
it appeared to me that this was a case to which the provisions o f 
section 562 o f  the Code o f Criminal Proceiure were iafceuded to 
apply. It was necessary, however, to be satisfied that matters, 
which had not been psoved before the Magislrate, should cither 
be proved or admitted in this Court, i.e. tlia^ the accused was 
one against whom no previous conviction could be proved, and 
that his character and auteoedents were of such a nature as to 
authorize a Court to avail itself of this section. Time was ajcord- 
ingly given to both sides. The learned Government Pleader 
represented that he was satisfied that the evidence forthcoming 
as to character and antecedents o f  the offender would be quite 
sufficient, and he therefore did not propose challenging this point.
He, however, contended that section 562 was a section ojf whic3i
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1902 tliis Court could not avail itseli’ when sitting as a Goiu’t o f  appeal; 
also that the offeuce 'was an offence punishable witli imprison- 
jDoent for more than two years. Lastiy, he conteacled that the 
offence was not a trivial one. Dealing with the second objection 
first, he maintained that the olfeuce o f which the appellant was 
convicted was in reality an offence falling witliin the provisions 
o f  section 466 of the Indian Pe.ual Code. There is no doubt tbat 
the act of the accused is one which was far-reacbir.g, and might 
have involved him in very serious results. I have, however, to 
deal with the following circumstances (1) that he stands before 

[me convicted o f an offence under section 465 read with section 
4715 (2) that there has been no application before me to enhance 

\ the sentence; and tbat, on the other hand, the only argument 
before me has been that i f  the learued counsel for the appellant 

! had pressed for the reduction o f sentence, the learned Govern
ment Pleader had been instructed not to oppose such applica- 
lioD.

I  take the offence as it stands, an offence punishable with not 
more than two years’ imprisonment. Regarding the third objec
tion, it has already been dealt with to a very great extent in 
what I have just said. It is very fortuuate for the accused that 
what was done was so quickly discovered, and the matter did not 
reach further. There remains the first objection, which is not so 
easy to .decide. Taking into consideration ail that has been 
argued Ifefore me, I  am still o f  opinion that the new provisions 
iaserted in section 423, clause (d j  are sufficiently ample to enable 
me to deal with the case and to apply the provisions o f section 
662. In a case before the Bombay High Court (that case is- to 
be found in the Bombay Law Reporter, Vol. II , p. 817*), the 
learned Judges read the section in the way I propose to read it, 
i.e. that where no previous conviction is proved against an 
offender, and the offence is one under the Indian Penal Code 
punishable with not more than two years’ imprisonment, regard
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[*  Qi(eeii''Empress v. Tu-haram Chima. But in this case the sole q^uestion 
before the High Court was whether the powers conferred by section 562 could 
be txorciged %  the convicting Court in tUc ease ol a person oS the age of 40 
yearŝ  i.e. whether under that section the first offender with a past good charac
ter and antecedents must necessarily ho also a “ youth The qucBtion ■wTaethei' 
the High Court aa a Court of appeal could use the section was not in iBsue.—
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may ba bad to the youth, character, and antecedeuts' o f  the 
offender; and the section applied on those grounds.

I  accordingly, m.iiutaiuing the conviction, alter the nature o f 
the senience  ̂and make an order under section 562 of the Code 
o f Criminal Procedure.

I  direct that accused enter into a personal bond of Rs. 100 
with two sureties o f Rs. 100 each, and that upon his doing so 
he be released, and for a period of one yeas undertake to appear 
and receive sentence when called for, and in the meantime to 
keep the peace and be of good behaYiour. I  give him one week 
within which to carry out this order. Upon the order being 
carried out, the bail under which he at present stands will be 
discharged.

i m
Empbeob

V .

Bieoh. ,

REVISIONAL CRIMINAL. 1902 
March 11.

Before Mr. Justice Blair.
EMPSROE WAZIK 

dot (Local) Ho. 1 0/1900 fMunicipaliiies ActJ, seetion 14,7—J3i/e-lavis o f  
M u n ic ij^ a lity -— Con t i m i n g  hreaoTi-^Eewrring fine— Imposition o f  fine 
in advance.
Seld that where, as in section 14? of Act No. 1 of 1900 (Local), it is 

dtreofced that a bveacb o£ sotne law may be punislied with a fine of a certain 
sum per flieta so long as the breaeb continues, it is not competent to the Court 
to impose such fine iu advance whilst seafcencing &n offender in respect of the 
original breach, j but there mast he proof of the continuing breach having 
been committed. Mam KrisJma Biswas v. MoRendra Wai/i Mogumdar (I) 
followed.

T his was a reference made under section 438 of the Code of 
Criminal Procedure by the Sessions Judge o f Agra. The facts 
out o f which the reference arose are fully stated in the order o f  
the Sessions Judge, which was as follows

** The appUoant in this case applied to the Municipality for 
permission to constrnct a house. With his application, dated 
June 25th, 1901, he put in a plan which showed that he proposed 
to leave a space o f 1| feet between the wall o f his house and the 
kachoha drain which separated it from the public road. Building 
according to the plan was permitted, except that permission wag

® Criminal Eeferenco No. 142 of 1902.
(1) (1900) I. L, E., 27 Calc., 565.


