
1902 On this ground his appeal fails. It is unnecessary for us to deter­
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THE INDIAN LAW EEPORTS, [VOL. X X IV .

Shbobaj 
Singh o f  the arguments.

Kambseab The appeal is accordingly dismissed with costs.
A fpea l dismissed.

Fehruar 15 ^^fore Si'̂  John Stanley, KnigM, Chief Justice, and Mr. Justice jBurhitt.
, LALTA PRASAD a to  aitothbb (Piaintim s) v. SADIQ HTJSEN

(D e f b t o a k t ) .*

Cmi^e o f  aafion—Assignmsni o f  deoree for costs— Qosfs realized hy assignee
— Dear os reversed in appeal-^ Sait hy msoessfwl appellants to reoover’
from the assignee the costs realized hy him.
CGi'fcain appsllants ifl tlie Higli Ooai'b obtained from that Couvfc a decree 

dismtsaiug tlie reapondenta’ pUintiffs’ suifc wifeh costs. That dBCi-ee for costs 
was assigned by tlie decren-holdars, and the assignoe took out o£ Court in 
execution thereof the money which had been paid in satisfaction of it by 
the judgment-debtors. Subsequently that decree was rayeraed by the Privy 
Council, and the plaintiflg obtained a decree in their favour with costa in all 
Courts. After an infructuous attempt to get a portion of those costs from the 
assignee by way of execution of the order of the Privy Council, the decree- 
liolders filed a separate suit against him for their recovery. Seld, that the 
decree-liolders had no cause of actio a for a suit to recover from the assignee 
the costs realized by him in the manner above described.

T h e  facts o f this case will be found stated in the report o f the 
case o f Sadiq Husain  v. Lalta Prasad  (1), but briefly they were 
as f o l l o w s ’

On the 21st of July, 1888, Lalta Prasad and Har Prasad 
obtained a decree for sale on a mortgage from the Court o f  the 
Subordinate Judge o f  Bareilly against Azizmd-din Ahmad and 
Hafiz-ud-din Ahmad. The defendants appealed, and on the 
16th of March, 1891, the High Court set aside that deoree, and 
dismissed the plaintiifs’ suit with costs.

This decree for costs the defendants assigned to one Sadiq 
Husen, who applied for execution thereof, and realized the 
amount of costs decreed.

The plaintiffs appealed from the decree of the High Court to 
the Privy Council, and on the 5th o f April, 1895, the Privy

* First Appeal No. 61 of 1899, from a decree of Babu Madho Das, Subor­
dinate Judge of Bareilly, dated the 3rd February 1899.

(1)5(1897) I, L. B , 20 All., 139 j S. C., W . N. 1897, p. 222.



Council decreed tlie appeal and restored fhe decree o f tlie Court 1902
o f first instance in favour o f  the pkintift's. '

The plaintiffs did not make Sadiq Husen a party to their Fbabab

appeal to P riv / Council. Having obuiinecl their decree, however, Sadi^
the plaintiffs attempted to execute it as regards the costs realized Hussii.
by virtue of the assignment to him of the decree o f the High 
Court against Sadiq Hiisen. In this attempt they "were 
uusucoessful, and they nest filed a separate suit against Sadiq 
Hnsen for the recovery of those costs with interest. The Court 
o f first iustauce (Subordinate Judge o f  Bareilly) dismissed the 
suit, aud the plaintiffs thereupon appealed to the High Court.

Mr. D. N.. Banerj i, for the appellants.
Mr. A. E. Ryves and Maulvi Qhulam Mujtahay for the 

respondent.
StanleY j C.J. and BuEKiTr, J .—This is an appeal against 

the decree o f the Subordinate Judge o f Bareilly dismissiug 
plaintiffs’ suit with costs.

It b> unnecessary that we should set out the facts of this case 
at length they will be found fully detailed in the reported case 
o f  Sacliq Hasain  v. Li,Ua Prasad (1) o f  whioh this case is u 
sequel.

Suffice it to say that in that case the present appellants failed 
in their attempt to have execiation o f the decree o f Her late 
Majesty in Council against Sadiq Hnsen, the respondent here.
It was in that case held by a Benoh o f this Court, of which one 
o f us Wfis a member, that as Sadiq Hnsen was no party to the 
decree made by Her late Majesty in Council, that decree could 
not be executed against him. Being thus foiled in their attempt 
to proceed against the respondent by way o f execution, the 
appellants have had recourse to this regular suit, by which they 
seek to recover from him Rs. 4,820-13, the amount o f  the cost.% in 
the Court o f  the Subordinate Judge In the suit of 1888, which 
they paid into Court in July, 1891, when the original decree of 
the first Court was reversed by this Court on March lOth  ̂ 1891, 
and they were ordered to pay that sum aŝ  their appellants  ̂costs, 
and it was paid to the respondent Sadiq Husen pursuant to an 
assignment to him from the successful defendanta-appeilante

(1) (1897) I. L. R,. 20 Ail.,-139.
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1902 Aziz-ufi-din aud Hafiz-ud-din. The plaintiffs here further 
ask for Rs. 4,068-11-6 interest by way o f damages on the

Peasad 4,820-13.
V .  ^

Sadiq In our opinion the decree o f the lower Court dismissing the
suit is right. The appellants appĉ au to us to be ou the horns of 
a- dilemma. I f  they sue the plaintiff as a parly to the litigation, 
■which ended with Her lafe Majesty’s order in CouQcil, the 
answer is complete and is twofold, namely, firv'Stly, that in that 
case their suit is barred by the provisions o f  section 244 o f  the 
Code j and, secondly, that it is barred as a res judicata  by the 
decree in the reported case mentioned above. If, on the other 
hand  ̂ they sue defendant as a stranger to that litigation, it is 
difficult to see what cause o f  action they have against him. The 
appellants seem to have perceived this difficulty, for all they say 
is that “ they are entitled under the law and equity to recover.”  
We fail to see what are the facts ou which the appellants can 
found their cause o f action. What happened is, that the respond­
ent Sadiq Husen purchased for consideration (as found by the 
learned Subordinate Judge in this case) the right to receive from 
the Court a sum of money, being the costs due from appellants 
to Aziz-ud-din and Hafiz-ud-din, and he received those costs 
in cash from the present appellants through the Court in due 
process o f execution. Now if Aziz-ud din and Hafiz-nd-diu, 
instead of assigning to Sadiq Husen before execution, had them- 
selves executed the decree for costs, aud on receipt of the money 
had handed it over to respondent there and then, would the 
appellants here have had any cause of action against Sadiq Husain 
when the docree, in execution o f which those costs had been paid, 
was subsequently reversed ? We think not, and we cannot see 
what difference it makes that Sadiq Husen, acting under the 
assignment of those costs to him, asked the Court to pay them to 
him; for we must assume that Sadiq Husen did not thereby 
become a party to the suit or a re2)resentative o f  a party. As the 
learned Subordinate Judge finds that consideration passed for the 
assigumcnt, it may wê ll be that Hafiz-ud-din and Aziz-ud-din 
■were'in debt to Sadiq Husen, and discharged the debt by the 
payment made to Sadiq Husen through the Court, on the 
authority conveyed by their assignment. But how does that
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give any cause o f action to the appellants against Sadiq Husain ? 
The order o f  Her late Majssly in Con noil gave the appellants a 
decree against ' Hafiz-iid-din and Aziz-ud-din for the costs 
incur red by them in all three Courts. We cannot understand 
why, having that decree io their hands, the appellants prefer to 
proceed against Sadiq Husen for a considerable portion o f those 
costs instead o f  against Hafiz-ud-din and Aziz-ud-din. The 
appellant’s decree is against the latter and not against Sadiq 
Husen, and that decree gives them a right to recover from Hafiz- 
ud-din and Aziz-ud-din the very sum which they now seek to 
recover from Sadiq Husen,

In our opinion the appellants have not shown any tangible 
cause o f action against the respondent. We therefore dismiss this 
appeal with costs.

Appeal dismissed.
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Sefore Mr. Justice Ranerji and Mi". Justice AiTcman. 
COLLECTOR OF JAUl'TPQ’R (Petitioner) «. BITH iL DAS akd a t̂otheb 

(Oppositb babty).®
Cm'Z Ft’ooedure Qode, section 2iiS xecuH on . o f  decree— (Question relating 

to the execution, disahafge or satisfaction o f  the deofee<—Application 
io recover proceeds o f  sale from decree-holder after saleTtas leen set

Meld that an application to rocovar from a decree-holder the proceeds of a 
sala ia exeoaiion, sucb. sale Kaving 1)3611 set aside, is an applioatloa which falle 
withia section 244 of the Code o f Civil Procedure.

Secfcioa 344 of tho Code of Civil Pfoeedure appliea as -well to a dispute 
arising hetwoen the parties after the decrea has been executed as it does to a 
dispute arising between them previous to.execution. . ,

Intdad A li v. Jagan Lai (t)» DSa« Kunioar t . MaMab SingTi (2) and 
Partai Singh v. Beni Earn (3) referrad to.' ’Ranc’hhaxhar Misar y. Beohu 
Bhflgat (4) distinguished.

T he facts out o f ^yhich this appeal arose were as follow s;—
On the 21st of July, 1890  ̂Bithal Das and Girdhar Das obtained 

a decree against Raja Harihar Dat Dube in the*Court o f  the Sub­
ordinate Judge o f  Benares. The decree was sent for execution 
to the Court of the District Judge o f Jaunpur and an eight-anna

*** First Appeal iTo. 293 of 1900, from a deĉ jea o f Syed Mahammad Ali, 
District Judgvj of Jaunpur, dated the 25th September 1900.

(1) (1895) L L, R., 17 All., 478,
(2) (1899) I. L. 33 All., 79.

(3) (1878) L L. K., 3 All., 61. 
<4) (1885) I. L. R., 7 All.̂  643,
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