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On this ground his appeal fails, It is unnecessary for us to deter- -
mine the other questions which have been discussed in the course
of the arguments.
The appeal is accordingly dismissed with costs.
Appeal dismissed.

Before 8iy John Stanley, Rnight, Chief Justice, and Mr. Justice Burkitt.
LALTA PRASAD Awp AWOTHER (PrAINTIFRFS) 9. SADIQ HUSEN
(DEFENDANT).¥
Cause o fuction —dssigument of decree for costs—Costs realized by assignes

—Deerce reversed in appeal~~Suit by successful appellants fo reoover

Srom the assignee the ensts realized by him.

Cortain appellants ia the High Court obtained from that Court a decree
dismissing the respondents’ plaintiffs’ suit with costs. That decrec for costs
was assigned by the decree-holders, and the assignee took out of Court in
exccution thereof the money which had been paid in satisfaction of it by
the judgment-debtors. Subsequcntly that dseree was raversed by the Privy
Couneil, and the plaintifls obtained a decree in their favour with costs in all
Courts. After an infructuous attempt to get a portion of those costs from the
assignee by way of execubion of the order of the Privy Council, the decree-
holders filed a separate suit against him for their recovery. Held, that the
decree-holders had no cause of action for a sult to recover from the assignee
the gosts realized by him in the manner above described.

TaE facts of this case will be found stated in the report of the
eage of Sadig Husain v. Lalte Prasad (1), but briefly they were
as follows :—

On the 21gt of July, 1888, Lalta Prasad and Har Prasad
obtained a decree for sale on a mortgage from the Court of the
Subordinate Judge of Bareilly against Aziz-ud-din Abmad and
Hafizeud-din Ahmad. The defendants appealed, and on the
16th of March, 1891, the High Court set aside that decree, and
dismisged the plaintiffs’ suit with costs.

This decree for costs the defendants assigned to one Sadlq
Husen, who applied for execution thereof, and realized the
amonnt of costs decreed.

The plaintiffs appealed from the decree of the High Court to
the Privy Council, and on the 5th of April, 1895, the Privy

% Pirst Appeal No. 61 of 1899, from a decrec of Babu Madho Das, Subor-
dinate Judge of Bareilly, dated the 3rd February 1899.

(1)7(1897) 1. L. B, 20 AlL, 139; 8, C., W. N. 1897, p. 2232.
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Council decreed the appeal and restored the decree of the Conrt
of first instance in favour of the plaintitts.

The plaintiffs did not muake Sadiq Huseu a party to their
appeal to Privy Council. Having obtained their decree, however,
the plaintiffs attempted to excente it as regards the costs realized
by virtue of the assignment to him of the decree of the High
Court against Sadiq Husen. In this attempt they were
unsuccessful, and they next filed a separate suit against Sadig
Husen for the recovery of those costs with interest, The Court
of first instance (Subordinate Judge of Bareilly) dismissed the
suit, and the plaintiffs therenpon appesled to the High Court.

Mr. D. N. Banerji, for the appellants.

Mr. 4. E. Ryves and Maunlvi Ghulam Mujtaba, for the
respondent,

Sraxvey, Cd. and Burkirr, J.—This is an appeal against
the decree of the Subordinate Judge of DBarcilly dismissing
plaintiffs’ suit with coste.

Tt is unnecessary that we should set out the facts of this case
at length ; they will be found fully detailed in the reported case
of Sudig Husain v. Lzlta Prased (1) of which this ease is a
sequel.

Suffice it to say that in that case the present appellants failed
in their nttempt to have execution of the decree of Her late
Majesty in Council agaivst Sadig Husen, the respondent here.
It was in that case held by a Bancsh of this Court, of which one
of us was a member, that as Sadiq Husen wag no party to the
decree made by Her late Majesty in Uouneil, that decrce could
not be ¢xecuted against him, Being thus foiled in their attempt
to proceed against the respondent by way of exccution, the
appellants have had recourse to this regular suit, by which they
geek to recover from him Rs. 4,820-13, the amount of the costs in
the Court of the Subordinate Judge in the suit of 1888, which
they paid into Court in July, 1891, when the original decree of
the first Court was reversed by this Court on Marel 16th, 1891,
and they were ordered to pay that sum as their appellants’ costs,
-and it was paid to the respondent Sadiq Husen pursuant to an
assignment to him from the successful defendants- a,ppeuantﬂ

(1) (1837) 1. L. R, 20 Ai1;-199,
40
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Aziz-nd-din and IHafiz-ud-din. The plaintiffs here further
ask for Rs. 4,068-11-6 interest by way of damages on the
Rs. 4,820-13.

In our opinion the decree of the lower Court dismissing the
suit is right. The appellants appear to us to be on the horns of
o dilemma. If they sue the plaintiff asa parly to the litigation,
which ended with Her laie Majesty’s order in Council, the
answer is complete and is twofold, namely, firstly, that in that
case their suit is barred by the provisions of section 244 of the
Code ; and, secondly, that it is barred as a res judicata by the
decree in the reported case mentioned above. If, on the other
hand, they sne defendant as a stranger to that litigation, it is
difficult to see what cause of action they have against him. The
appellants seem to have perceived this diffieulty, for all they say
is that “they are entitled under the law and equity to recover.”
Woe fail to see what are the facts on which the appellants can
found their cause of action. 'What happened is, that the respond-
ent Sadiq Husen pnrchased for consideration (as found by the
learned Subordinate Judge in this case) the right to receive from
the Court a sum of money, being the costs due from appellants
to Aziz-ud-din and Hafiz-ud-din, and he received those costs
in cash from the present appellants through the Court in due

- process of execution, Now if Asziz-ud din and Hafiz-ud-din,

instead of assigning to Sadiq Hlusen before excoution, h'a‘d them-
selves executed the decree for costs, aud on receipt of the money
had handed it over to respondent there and then, would the
appellants here have had any cause of action against Sadiq Husain
when the docree, in execution of which those costs had been paid,
was subsequently reversed ? We think not, and we cannot see
what difference it makes that Sadig Hucen, acting under the
assignment of those costs to him, asked the Court to pay them to
him; for we must assume that Sadiq Husen did not thereby
become a party to the suit or a representative of a party. As the
learned Subordinate Judge finds that consideration passed for the
assignment, it may well be that Hafiz-ud-din and Aziz-ud-din
were in debt to- Sadiq Husen, and discharged the debt by the
payment made to Sadiq Husen through the Court, on' the -
authority conveyed by their assignment. But how does that
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give any cause of action to the appellants against Sadiq Husain ?
The order of Her Inte Majesty in Connoil gave the appellants a
decree againgt ' Hafiz-ud-din and Aziz-ud-din for the costs
incurred by them in all three Courts, We cannot understand
why, having that decree in their hands, the appellants prefer to
proceed against Sadiq Husen for a considerable portion of those
costs instead of against Hafiz-ud-din and Aziz-ud-din, The
appellant’s decree i3 against the latter and not against Sadig
Husen, and that decree gives them a right to recover from Hafiz-
ud-din and Aziz-ud-din the very sum which they now sezk to
recover from Sadig Husen,

In our opinion the appellants have not shown any tangible
cause of action against the respondent, We therefore dismiss this

appeal with costs, - .
Appeal dismissed.

Before Mr. Justice Banerjt and Mr. Justice dikman.
COLLECTOR OF JAUNPUR (PerrrioNer) o. BITHAL DAS AND AWOTHER
(OPPOSITE PARTE).*

Civil Procedure Code, section 244~Frecution of decree—Question relating
fo the evecution, disohar g6 or satisfaction of the decree=—Application
to recover proceeds of sale from decree-holder afier sale has been sat
aside.

Hpld that an applieation to recover from a decres-holder the procosds of a
sala in execution, such sale having been set aside, is an applioation which falle
within section 244 of the Code of Civil Procedure.

Section 244 of the Code of Civil Procedure applies as well to a dispute
arising betwoen the parfies after the decros has been oxcenbed as it does to o
dispute arising between them previeus to execution.

Imdad Ali v. Jagan Lal (1), Dhan Kunwar v. Makiab Singh (2) and
Pariab Singh v. Beni Ram (8) referrad to.” Ramehhaibar Misar v. Beohu
Bhagat (4) distinguished. ’

THz facts ont of which this appeal arose were ag follows 1=

On the 21st of July, 1890, Bithal Das and Girdhar Das obtained

a decree against Raoja Harihar Dat Dabe in the Court of the Sub-

ordinate Judge of Benares. The decree was sent for execution

to the Court of the District Judge of J aunpur and an eight-anna’

% First Appeal No. 292 of 1900, from a deqges of Syed Muhammad Ali,
District Judge of Jaunpur, dated the 2561 Septembar 1900,
(1) (1895) 1. L. R., 17 AlL, 478, (3) (1878) L L, R, 2 AlL, 61
(2) (1899) L. L. R,z 22 All., 79, (4) (1885) L. L. R., 7 AL, 641,
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